DECISIONS 


OF THE 


Supreme Court of Florida, 


AT 


+ EXTRA AUGUST TERM, 1854, 
NELD AT TALLAHASSEE. 





Tuomas Orman, ApMINIsTRATOR oF SAMUEL SIMPsoN, DECEAS- 
ED, APPELLANT, vs. Barnarp, Apams & Co., APPELLEES. 


1: It is the duty of the Appellant or his Attorney or Solicitor, to see that the 
original record of a cause, about to be removed into the Supreme Court, is 
correctly made out and skilfully prepared. 

2. It isa practice of doubtful utility and not to be encouraged, to permit in the 
Appellate Tribunal oral admissions to supply the defects and omissions in 
the record. 

3. Where, in a Defendant’s answer, the “want of consideration” is formally set 
up, and is insisted upon in the argument, as a substantive defence, yet the 
Court will look into the whole answer to determme whether the issue 
intended to be raised is one of fact or only an inference of law. 

4. “Want of consideration,” as a defence, must be so set up as not to present a 
double issue—in other words, ft must simply negative a consideration ; and 
anything beyond that, showing that the party defendant was only deceived 
or disappointed in that which he relied upon as a consideration, changes the 
defence from that of a “want,” to “illegality ” or “ failure.” 

%. The case of the Southern Life Insurance and Trust Company, vs. Cole, (4 Fla: 
R. 377) so far as it makes the 24th Sec. of the Act of Nov. 23, 1828, regu- 
lating judicial proceedings, applicable to Courts of Equity—doubted. 
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6. Ouly such matters of fact set forth in the answer of Defendant as are clear- 
ly responsive to the allegations of the Bill, will be considered as evidence in 
the cause. Matters of fact set up and insisted upon as a substantive de- 
fence, must be established by proof @liunde. 


4. The general rule that “a well connected train of cireumstances is as conclusive 
of the existence of a fact, as is the most direct and positive evidence,” is as 
applicable to a Court of Equity as toa Court of Law. And s0 also is the 
other general rule, that “the-best evidence the nature of the case admits of 
must always be produced.” 

8. But the former of these rules is not of universal application, and therefore ref- 
erence ought always to be had to the na/ure of the fact to be proved; for 
there are some facts peculiarly susceptible of positive proof, whilst others, 
from their very nature can be established only by circumstances. + 


9. In the consideration of a fact which is peculiarly susceptible of positive and 
direct proof, the Court will not be influenced by mere circumstances to 
adopt a conjectural conclusion, in regard to its existence. 


Appeal from a decree of the Circuit Court from Franklin 
County. 

This was a bill in Chancery instituted by Barnard, Ad- 
ams & OCo., against Thomas Orman, administrator of 
Samuel Simpson, deceased, for the foreclosure of a mortgage. 
The bill alleges, that on the 16th day of March, 1839, Sam- 
uel Simpson executed his bond, payable to the Southern 
Life Insurance and Trust Company, on or before the expi- 
ration of five years after date, for six thousand dollars, and 
that to secure the payment of the said bond, principal and 
interest, said Simpson, at the same time, executed a mort- 
gage to said Southern Life Insurance and Trust Company, 
on certain town property in the town of Apalachicola. 
The bill further alleges that the said bond and mortgage were 
afterwards regularly, and for a valuable consideration, as- 
signed to said Barnard, Adams & Co. Copies of the bond 
and mortgage and of their assignment to complainants, were 
exhibited with the bill. The following receipt is endorsed on 
the bond, viz: ‘“ Received, January 1840, two hundred and 
forty dollars in full for interest on this to date, it being in 
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full fur dividend on sixty shares of Southern Life Insu- 
rance and Trust Company stock.” 

The answer sets forth thgt the said bond and mortgage 
were obtained from Simpson by the misrepresentation of 
the officers of the Southern Life Insurance and Trust Com- 
pany, and alleges that it was represented to Simpson that 
the Company had stock for sale, which stock was repre- 
sented to be very valuable; that the Company was ina 
very prosperous and flocrishing condition, and that said 
stock would pay large and profitable dividends ; whereas it 
is alleged in the answer that at the time these representa- 
tions were made, the Company was greatly embarrassed, 
and on the verge of bankruptcy. 

The answer further alleges that the said bond and mort- 
gage were given not for the consideration of $6,000 as in 
said bond stated, but for the consideration of a certificate 
purporting to entitle said Simpson to sixty shares of capi- 
tal stock in said Company ; that the stock, at the time the 
certificate for the same was issued, was not nor has it been 
since, of any value, and that the said stuck certificate was 
issued without authority of said charter, or any bye-law 
passed in accordance with its provisions, but contrary to 
its express letter and spirit, by reason whereof the said 
Simpson, nor his heirs or representatives, could acquire no 
legal title to any interest in the capital stock of said Com- 
pany, as the defendants were advised and believe; that 
said bond and mortgage were fraudulently obtained from 
Simpson, and that they were given without consideration ; 
that Barnard, Adams & Co. received the same after ma- 
turity, and as collateral security. merely, and that the as- 
signment thereof was without authority, and conveyed no 
right or title to complainants; that by the charter of the 
Company, the said bond and mortgage were unassiguable, 
but were to remain as a security for the ultimate payment 
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Southern Life Te iciaiceanl Trust Company, adopted 15th 
February, 1839, appears in the record, viz: ** Resolved, 
That the Southern Life Insurance and Trust Company, 
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| 


++ 


dends semi-anjualiv, and that according to the dividends 
theretofore, the stock drew two per cent. per annum more 
than the mortgages drew interest to the Company. 

There also appears in the record a copy of an answer of 
George ‘Field, Presidet of the Southern Life Insurance and 
Trust Company, filed in another cause, in which it is said 
that between three and four hundred thousand dollars of 
consolidated stock was distributed in Middle and West 
Florida, the stockholders becoming debtors to the Institu- 
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tion generaliv. both by bond and morteave and by note 
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having become purchasers of stock, and received loans from 
the Company. 
The evidence of T. R. Betton, in the record, shows that 
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Samuel Simpson was a stockholder in 1839, and held sixty 
shares of stock. He states that the books of the Company 
do not show any other consideration for the bond than what 
appears upon its face. 


M. A. Long and John Erskine for Appellant. 
James T. Archer and W. G. Mf. Davis for Appellee. 
DuPONT, J., delivered the opinion of the Court: 


Preliminary to stating the grounds upon which we have 
decided this cause, it may not be amiss to remark upon the 
condition of the record, and to call to the special attention 
of the members of the bar the very unskilfal manner in 
which it has been prepared, and consequently the great 
confusion which prevails in the presentation of the case to 
the mind of the Court. The record does not, as it ought 
to do, give a history of the proceedings in the cause, but is 
for the most part only a copy of the files. In no part of the 
record is it stated what proofs were read at the hearing, 
but we find only copies of exhibits, depositions and other 
documents, without any statement going to show whether 
or not they, or any of them, were read at the bearing, and if 
read, whether with or without exception. This, in an Equi- 
ty cause especially, where all of the proofs are required to be 
reduced to writing, and where we have not, as in a Court of 
common law, the benefit of the bill of exceptions, whose office 
it is to set forth the evidence adduced at the trial, is cer- 
tainly very irregular and well calculated to produce con- 
fusion and uncertainty, and possibly injustice to parties 
litigant. A corrective ought to be applied, and we know 
of none more efficient than the personal superintendence of 
the Solicitor of the Appellant, whose duty it is to see that 
a correct and perfect record of the proceedings in the cause 
is made out for the inspection and information of the Ap- 
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pellate Tribunal. In the frequent changes and constant ro- 
tation which are continually going on under the operation 
of our Republican organization, it is perhaps presuming 
too much to expect of the Clerks of our Courts that profe 
sional knowledge and scientific skill which is to be met wit 
amongst the officers of the English Courts, or even of tle 
Courts of the older States. But in making this remark, we 
would not by any means be understood to offer an apology 
for, or to extenuate, either the negligence, ignorance or un- 
skilfulness of this class of offiers; for there is an im- 
plied promise on the part of every man, who either solicits 
or accepts office, that he either is, or will speedily quatify 
himself tor the efficient discharge of his duties. 

This particular record does not present an isolated case, 
for we are constrained to remark that it is but a sample of 
the larger portion of those which are of file in this Court. 
But, to apply the foregoing remarks to the record under 
consideration, it is very manifest (ifthe strict rule of Chan- 
cery practice were adhered to,) that this cause would be before 
us without any proofs; and in order to rescue it from this 
category, we have been constrained to resort to the oral 
admission of the Counsel on either side—a practice of ex. 
tremely doubtful utility, and not to be encouraged. The 
admission to which we refer and which we understood to 
have been made at the Bar, was to the effect that the Court 
should cousider everything contained in the record, parta- 
king of the character of, and purporting to be evidence, as 
having been read at the hearing without exception, giving 
to each item of evidence such weight as its relevancy 
might eutitle it to. It is upon this basis that we have con- 
sidered the matters of evidence which have led our minds 
to the conbjusion at which we have arrived in the final de- 
termination of this case. 

The bill was filed by Barnard, Adams & Co., (the appel* 
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lees,) as the assignees of the Southern Life Insurance and 
Trust Company, for the foreclosure of a mortgage, which it is 
therein alleged was executed and delivered to the said 
Company by Samuel Simpson, the intestate of respondent. 
The mortgage was given to secure the payment of a bond 
purporting to have been executed by the said Simpson, for 
the payment of $6,000, and conditioned to be void upon the 
full payment of the said sum of money, on or before the 
expiration of five years from the date thereof. The date 
of both the bond and mortgage is the sixteenth day of 
March, A. D. 1839. There is nothing on the face of the 
bond which indicates the particular ‘ consideration” for 
which it was given. It purports to be an ordinary obliga- 
tion to secure the payment of money, and is in the usual 
form; nor is there any allegation in the bill in reference 
to the ** consideration.” ‘The answer alleges that Simpson 
“was induced to make the bond and mortgage, not for the 
consideration of six thousand dollars, us in said bond stated, 
but for the consideration of a certificate purporting to en- 
title said Simpson to sixty shares of capital stock in said 
Institution ;” and then going into a detailed history of the 
transaction, alleges that the purchase of the stock by Simp- 
son was induced by the false and fraudulent misrepresen- 
tations of the authorized agents of the said Company. There 
is also contained in the answer the formal allegation that 
the * bond and mortgage were fraudulently obtained from 
the said Simpson, and were given without consideration ;” 
but this allegation is coupled with the further statement that 
they were given for the purchase of a * stock certificate.” 

The defence set up against the prayer for a foreclosure, 
has been considered by the counsel who argued the case for 
the respondent, under four distinct and independent heads, 
each of which, it was argued and insisted, appeared in the 
answer, and presented a substantive matter of defence. 
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m a ee, ee ee tin 
The several grounds, as alleged, were as follows, viz: Ist. 


That the bond and mortgage sued upon were given to the 
Southern Life Insurance and Trust Cor m pany > without any 
consideration ; 2d. ** L//egality = consideration,” in this 
that the bond and mortgage were given for a pretended sale 
of shares inthe capital stock of the Southern Life Insurance 


and Trust Company; 3d. That the bond and mortgag 


as 
: 


14°) 


were given to the » Southern Life Insurance and Trust Com- 
pany upon the false and fraudulent misrepreaentations of 
the authorized and accredited agent of the said Company, in 
regard tothe solvency and prosperons condition of the affairs 
of the Company, and in regard to the value of its stock ; 4th. 

That the assignment of ‘the bond and mortgage is void, and 
vests no interest in the assignee, as being in contravention 
of the inhibition contained in the sixth section of the char- 
ter of incorporation, whic 


i. wate . 4 
eens 5 ] eee ,£ 
i pr hibits the assignment of 


yonds and mortgages as should be given to secure the 
re-payment of /oans which: might be made out of the eash 
capital of the Company. These are the several grounds of 
defence, as they were considered by the counsel in ar- 
gument. “It now becomes our duty, <n limine, to ascer- 
tain whether or not they legitimately arise in the consid 
eration of the case. 

In order to ascertain the ¢sswes upon which the parties 
contest their respective rights, in any particular case, in a 
Court of Equity, it is the duty of the Court to have refer- 
ence as well to the allegations of the bill as to the matters 
of fact contained in the answer or plea; and upon this da- 
ta, and this alone, can they proceed to ee those 
rights. A party may, in good faith and with perfect sin- 
eérity, insist in argument upon a particular ground of 
defence, which, upon an examination of the whole an- 
swer, turns out to be merely an inference of law, des 
ducible from the matters of fact therein stated. Of this 
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character are we constrained to consider the first ground 
of defence argued by the counsel, viz: The “ want of con- 
sideration.” As a foundation for his argument, the coun- 
sel for respondent referred to that part of the answer in 
which the following language is used, viz: “ For further an- 
swer, these defendants say that said bond and mortgage 
were fraudulently obtained from said Simpson, and were 
given without consideration, and that the said stock cer- 
tificate was issued without authority of skid charter, or 
any by-law passed in accordance with its provisions, but 
contrary to its express letter and spirit, by reason whereof 
the said Simpson, nor his heirs or representatives, could 
acquire no legal title to any interest in the capital stock of 
said Company, as these defendants are advised and believe.” 
This is the only portion of the answer which contains the 
formal allegation that the bond and mortgage were given 
“ without consideration,” and in the connection in which 
the allegation is found, it can scarcely be seriously con- 
tended that it amounts to anything more than an inference 
of law, deducible from the accompanying statement of 
facts. It is very clear that the existence or non-existence 
of a consideration, is made to depend upon the result of the 
question, whether the “stock certificate” mentioned, (as- 
suming that to have been the real consideration for the 
giving of the bond and mortgage,) was lawfully issued ; and 
hence it will be readily perceived that the question in- 
volved in this ground of defence, is one of Jaw, and not of 
act. Indeed, we would charitably hope that such was the 
view taken of this matter by the defendant, at the time 
that he solemnly swore to the facts set forth in his answer, 
for we can scarcely suppose that he intended to be under- 
stood as swearing in one breath to the fact that there was 
no consideration, and in the next that there was a considera- 
tion. By the common law, a defendant was not permit- 
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ted, (except perhaps under very special circumstances,) to 
file contradictory pleas ; and certainly much less will it be 
toleredat in a Court of Equity that a defendant should 
be permitted to set up in the same answer. contradictory 
facts as a matter of substantive defence. It would be to 
encourage perjury in its worst and most dangerous form. 
This defence, when made at common law, is always the 
subject of a special plea, and it must be so pleaded as not 
to present a double issue. In other words, it must contain 
simply the negation of a consideration, and anything beyond 
that, showing that the party defendant was only deceived 
or disappointed in the value of that which he relied upon 
as a consideration, changes the character of the plea from 
that of a “ want,” to dlegality or failure of consideration. 
We are, then, fully of opinion that the first ground of de- 
fenge assumed in the argument, does not arise out of the 
pleadings, and therefore no argument made on that head 
can have any influence in determining the rights of the 
parties. The importance to the defendant of establishing 
this 77st head as a substantive ground of defence, grew out 
of the presumed advantage which it might give him in 
changing the onus of proof, under the operation of the 24th 
section of the Act of November 23, A. D. 1828, regulating 
judicial proceedings, (Thomp. Dig., 331, chap. 2, sec. 1, 
art. 4,)-and which, although evidently intended for the 
government of Courts of law, seems, in the opinion deliver- 
ed in the case of the Southern Life Insurance and Trust Com- 
pany vs. Cole, (4 Florida Rep., 377,) to have been thought 
to be likewise applicable, by analogy, to Courts of Equi- 
ty. As to what may be the authority of that case upon 
the point, it is unnecessary for us to consider in this inves- 
tigation. We are disposed to dismiss it with the simple 
remark, that whenever the question may be fairly and ful- 
ly presented how far a Court of Equity is permitted or 
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bound to adopt in its practice statutes affecting simply the 
vemedy, and professedly enacted for the regulation of 


Courts of law, it will receive that calm and deliberate con- . 


sideration which its importance may demand. 

Having thus disposed of the first head, we now address 
ourselves to the three remaining ones, viz: ‘ [legality of 
consideration,” ** fraudulent representations,” and the “ in- 
validity of the assignment.” 

‘Our first inquiry will be to ascertain, from the evedence 
and proofs in the cause, whether any other consideration 
than that appearing on the face of the bond has been es- 
tablished. In the prosecution of this inquiry, we first refer 
to the bill, and trom that reference we ascertain that there 
is no allegation touching the consideration, and consequent- 
ly no interrogatory addressed to the defendant in reference 
thereto. All, therefore, that appears in the answer of the 
defendant touching the consideration, must be taken to be 
new and substantive matter, pleaded by way of avoidance, 
and consequently must be proved adiunde ; for it is a well 
established principle of Equity practice that only such mat- 
ters of fact set forth in the answer of the defendant as are 
clearly responsive to the allegations of the bill, will be 
considered as evidence in the cause. Matters of fact set 
up and insisted upon as a substantive defence, and being not 
responsive to the bill, will be required to be established by 
proof aliunde. 

This is a principle of Equity practice, too universally 
recognised to require the citation of any authority for its 
support. Proceeding then upon this doctrine in our ex- 
amination of the various matters set forth in the answer, 
we are constrained to say that the allegations contained in 
the answer, in reference to the consideration for which the 
bond and mortgage were given, afiord no evidence of the 
facts alleged. We are next thrown upon the proofs which 
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were adduced at the final hearing of the cause, and after a 
strict and scrutinizing examination of the record, we are 
equally at a loss to discover even the semblance of any di- 
rect or positive evidence upon the subject, going to show a 
consideration for the giving of the bond and mortgage va- 
riant from that which their face import. The bond purports 
to be a simple money bond, and the deed of mortgage is of 
the usual form, containing no extraordinary or unusual 
covenants. 

The counsel for the respondent, however, have argued 
with great ingenuity and zeal that’ there is contained in 
the record a body “ of circumstantial evidence,” which as 
conclusively supports the allegations in the answer, as would 
the production of the most direct and positive evidence, 
We readily recognise the position as a sound one, when 
invoked as a general rule, that in Equity as well as at law 
“a well connected train of circumstances, is as conclusive 
of the existence of a fact, as is the greatest array of posi- 
tive evidence.” But of equal authority and of no less ap- 
plicability, is that other familiar rule of evidence, viz: that 
** the best evidence the nature of the case will admit of, must 
always be adduced.” These are but general rules, and the 
former especially is not of universal application, for there 
are some matters of fact peculiarly susceptible of posztive 
proof, whilst there are others which, from their very na- 
ture, and from the secrecy which invariably attend them 
can only be proved by cirewmstanstial evidence. In the 
application of the rule, it therefore becomes the part of 
wisdom always to have reference to the nature of the sub- 
ject. ‘ 

Now the subject under consideration in this investiga- 
tion is, the true consideration for which an obligation, pur- 
porting to be an ordinary money bond, had been executed 
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and is, in oar opinion amongst that class of subjects pecu- 
liarly susceptible of direct and positive proof. 

Moreover the bond and mortgage before us are each at- 
tested by two witnesses, who may be persumed to have 
_ been cognizant of the matter in issue, and might have been 
required to testify on the subject had suitable efforts been 
made to obtain their testimony. 

It may be that the witnesses are all dead or beyond the 
reach of the process of the Court. But if such be the fact, 
there is no proof in the tecord of its existence, which if 
proved, would, according to all the well recognised princi- 
ples regulating the admissibility of evidence, have opened 
a door for the introduction of the circumstantial evidence 
relied upon in the argument of Counsel. In addition to the 
result of our own examination of the record, it was frankly 
admitted by the Counsel that there was no positive proof 
upon the subject of the consideration of the bond, and 
hence they had to rely exclusively upon the weight of cir- 
cumstances, to establish the several defences set forth in 
the answer of the defendant. These circumstances, as we 
find them detailed in the brief which has been furnished 
us, and which were relied upon as tending to prove that the 
consideration for which the bond and mortgage had been 
given by the defendant’s intestate Simpson, was a purchase 
of shares in the capital stuck of the Southern Life Insurance 


and Trust Company are as follows, viz: 
1. The fact that no other consideration (than what ap- 


pears on the face of the bond) appears from the Books of 
the Bank or was known to its President or Cashier. 

2. Copy ofa resolution of the Board of Directors short- 
ly prior to the date of the bond and mortgage, empowering 
Samuel L. Burritt to sell certain stock which had been sur- 
rendered, for bonds and mortgages. 

3. Copy of a Circular issued about the same time, by the 
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bank urging the people of Middle and West Florida to take 
stock on those terms. 

4. That it is stated by George Field, in his evidence in 
the record, that stock was sold to divers persons for bonds 
and mortgages, but he says notuing of such a sale of stock 
to Mr. Simpson. 

5. ‘The inability of the Bank to loan the money. 

6. The indorsement of a dividend declared in his favor 
as a credit upon the bond. 

7. The correspondence between the amount of the bond 
and the amount of the stock. 

We have carefully considered, severally as well as col- © 
lectively, the circumstances before enumerated. But after 
the maturest deliberation and with an anxious desire to 
accord to them all the weight to which they might be le- 
gitimately entitled, we are constrained to say, they have 
failed to produce in our minds that conviction which it is 
the legitimate office of evidence to effect. There is not that 
conclusiveness—that conviction growing out of a well con 
nected train of circumstances, which will authorize us to 
say that, from the evidence in the record, the consideration 
of the bond is other than what it purports to have been. 
In a matter susceptible of proof, a court must not conjec- 
ture. This being the conclusion at which we have arrived, 
it results as a necessary consequence that neither of the 
three remaining heads of defence arise for our considera- 
tion, dependent as each of them is, upon the allegation in 
the answer, that the bond and mortgage were given for a 
purchase of shares in the capital stock of the Southern 
Life Insurance and Trust Company. 

We are not disposed, nor indeed would it comport with 
judicial propriety, wnnecessarily to undertake to discuss the 
very grave and important questions decided by this 
Court in the case of the Southern Life Insurance and 
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Trust Company vs. Lanier. Whenever any of those 
questions may properly present themselves, we doubt not 
but that they will receive trom the Court, that patient, 
impartial, and independent examination, which their pa- 
ramount importance may demand. 

We have carefully examined the record in this cause, and 
failing to discover any error in the proceedings had in the 
Court below, it is our judgment that the decree be af- 
firmed with costs. 








’ 


Rosert A. Youna, ADMINISTRATOR DE BONIS NON, WITH 
WILL ANNEXED, oF ANDREW YouN@, APPELLANT, Vs. 

+ Henry McKrinnig, Apministrator or Ricnarp McKuiy- 
niE, APPELLEE. 


1. Testator devised as follows:—“ It is my will and desire that my property, in 
cluditig lands, tenements, negroes, horses, and stock of every kind, and every- 
thing of value that I may die seized and possessed of, shall be equally di- 
vided between my wife E, my daughter E. W., and my son R.” Held, 
That this clause of the will conveys a present gift to the legatees, and is not 
controlled by the next clause, in which the testator says ‘—“ It ismy will and 
desire that all my property be kept together, for the use and benefit of my 
said wife and children, unless my wife should marry, or my children become 
of age, in which event, or events, I wish the property divided as above ;” the 
sole effect of this latter clause being merely to postpone the division. 

2. Held, also, That upon the death of the daughter, E. W., under age, unmarried, 
and without issue, her brother, R., became, by the laws of Florida, her sole 
heir; and that upon the death of the mother, E., leaving a second husband 
and her son R. surviving, that R. became sole heir to the whole real estate of 
the testator. ° 


8. It is a general rule that a legacy shall be taken to vest at the death of the tes- 
tator, unless manifestly against the intention of the will. 


4. When a testator directs the whole of his property to be kept together, for the 

















TERM AT TALLAHASSEE, 1854. 543 








Young’s Adm'r. vs. MeKinnie’s Adm’r.—Statement of Case. 








use and benefit of his wife and children, until the happening of certain events, 
making no other provision for their support and maintenance, such circum- 
stances are indicative cf an intention on the part of the testator to give the 
principal, and will have the effect to vest the legacy. 

5. A devise in the following words: “ Also, I direct that all the property, real 
or personal, that I obtained from the estate of B. M., deceased, be returned 
to R. M, minor heir of seid B. M, or such portion thereef.as I may have in 
my possession,” 1s specific, and is not liable to abatement for the benefit of 
the residuary legatees. Held, also, That under this clause of the will, only 
such property as had been received by testator, and remained in specie in his 
possession at the time of his death, passed to the legatee, and that slaves, 
the after issue of those received from the estate of B. M., were not included 
in the bequest. 

6. The decree of a Court directing the sale of real estate, for the purpose of di- 
vision between an infant and others, to which the infant was not made a 
party, is not conclusive upon the infant, so far as such decree undertakes to 
pronounce upon the extent of his interest; but if he take, under the sales 
made in pursuance thereof, he may be estopped from saying that the sales 
are void; for by receiving so much of the proceeds as properly belong to 
him, he affirms the sale, but is not estopped from contesting the other por- 
tions of the decree. 

7. The intention of the testator to dispose of property not his own, thereby im- 
posing upon the legatee the obligation to elect, must be expressed or clearly 
implied in the will itself. Parol evidence cannot be received to establish it. 

8. In stating an account against an administrator, under the laws of this State, 
annual rests are to be made, and interest charged on the balance found due 
at the period of each rest. 


Appeal from Circuit Court, Jackson County. 

The original bill was filed by Richard McKinnie, by his 
next friend, Henry McKinnie, and on his death the cause 
was revived by said Henry McKinnie, as his administrator. 

The facts as they appear from the bill, answer, deposi- 
tions, &c., are as follows. 

Barney McKinnie, father of Richard McKinnie, died 
in the fall of 1833, leaving a will, as follows : 

* * * * “To wit, Imprimis. It is my will and de- 
sire that my property, including lands, tenements, negroes, 
horses and stock of every kind, and everything of value 
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that I may die seized and possessed of, shall be-equally di- 
vided between my wife Elizabeth McKinnie, my daughter 
Elizabeth Washington, and my son Richard: It is further 
my will and desire, that all my property be kept together 
for the use and benefit of my said wife and children, unless 
my said wife should marry, or the children become of age, 
in which event or events, I wish the property divided as 
above: I hereby appoint my friend and relative, Bennet 
Ferril, my executor, and my wife Elizabeth, executrix of 
this my last will and testament.” 

Shortly after the death of the testator, Elizabeth Wash- 
ington, being an infant, died intestate. Neither of the per- 
sons appointed to execute the will ever qualified or acted 
under it. After the death of Elizabeth Washington, Mrs. 
McKinnie intermarried with Andrew Young, appellant’s 
testator; and on the 20th November, 1834, the said An- 
drew Young was appointed administrator, with the will 
annexed, of the estate of Barney McKinnie. 

On the 12th January, 1835, an order was made by the 
County Court of Jackson County, on the ex parte petition 
of Andrew Young, for the division of the McKinnie estate 
between Richard McKinnie, and Andrew Young, in right 
of his wife Elizabeth. ‘The commissioners appointed under 
the order divided the negroes between the parties in equal 
moities and recommended a sale of the perishable property, 
consisting of stock, cotton, corn, &c., and the land, S. E. 
+ Sec. 29, T. 6, R. 11, N. and W., in order that a division 
of the proceeds might be made. One half of the negroes val- 
ued at $3.100 was assigned to Richard McKinnie, and 
thereafter held and hired out by Andrew Young as the 
property of said Richard ; and the other half was assigned 
to Andrew Young, in right of his wife, who thereafter held 
and possessed them as in his own right. 

In the year 1837, Mrs. Young, formerly Mrs. McKinnie, 
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departed this life leaving Richard McKinnie her sole sur- 
viving child. 

On the 9th February, 1835, Andrew Young, as adminis- 
trator, sold all the personalty of the McKinnie estate other 
than the slaves. On the 29th January, 1840, Andrew Young, 
believing himself entitled to one-half the realty, filed a pe- 
tition ex parte in the County Court, praying a sale thereof 
for the purpose of effecting a division between himself and 
Richard McKinnie, in which he recites and relies on the 
recommendation of the Commissioners, appointed under 
the order of the 12th January, 1835, and on the 4th Feb- 
ruary, 1840, a decree was made by the County Court pur- 
suant to the prayer of the petition. On the 5th February, 
1840, the land was sold and purchased by Benjamin Wynn 
for $1,944. 

From the date of the decree of the County Court, Jan- 
uary 12th, 1835, up to his death, Andrew Young regard+ 
ed and treated one-half the McKinnie estate as his. 

On the 2d April, 1841, Andrew Young died, leaving a 
will as follows : 

* * * * “First—I direct that all my debts and 
funeral expenses be paid as soon after my decease as possi- 
ble, out of the first monies that shall come into the hands 
of my executors out of any portion of my estate real or 
personal. Also I direct that all the property, real or per- 
sonal, that I obtained from the estate of Barney McKinnie, 
deceased, be returned to Richard McKinnie, minor heir of 
said Barney McKinnie, deceased,—or such portion thereof 
as I now have in my possession: Also I direct that the re 
mainder of my property which I have accumulated be 
brought to an equal division among my legal heirs ; there- 
fore to accomplish that end I direct that a fair valuation or 
appraisement be made by three judicious persons, appoint- 
ed for that purpose, of all my said estate, including my 
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household furniture, and other property real or personal, 
and after being signed with their names that a copy of the 
same shall be given by them to each of my executors ; and 
I direct that all that portion of property which I have be- 
queathed to my legal heirs, real or personal be disposed of 
as the law directs, in such cases made and provided. And 
I do hereby ordain my neighbor, John Brett, jr., executor 
of this my last will and testament.” 

At the date of his will and death, he bad no property 
in his possession which he had obtained from the McKin- 
nie estate, in right of his wife, except the negroes assigned 
him on the division, under the decree of the County Court. 

The negroes assigned to Richard McKinnie upon the di- 
vision, were delivered to his guardian, the said Henry 
McKinnie, by Brett, Executor of Young, on the 1st Jan- 
uary, 1843; and those assigned to Young, were delivered 
to Richard McKinnie’s guardian, on the 1st January 1848, 
as his legacy under Young’s will. The value of the negroes, 
both sets, at Young’s death, was $8,175. The hires of all 
the negroes have been received by said Richard, his guar- 
dian, or administrator, since Young’s death. 

From the date of Young’s marriage to his death, Rich- 
ard was supported by him, 

Between the division under the decree of the County 
Court, and Young’s death, two negroes, Tom and Amanda, 
were born of a negro woman assigned to him on said divi- 
sion, and were delivered by John Brett,- Executor of 
Young, to Richard’s guardian as a portion of his legacy 
under Young’s will. 

The bill insists that cenininent' is entitled to two-thirds 
of the personal estate of his father, B. McKinnie—one-third 
as a legatee, and the other one-third as distributee of his 
sister, Elizabeth Washington ; and the whole of the land, 
as devisee under his father’s will, and heir of his mother 
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and sister; Prays that the decrees of the County Court 
may be declared null and void; a new division of the es- 
tate made, and that appellant be decreed to account, &e, 

The answer insists that Complainant was entitled to only 
one-half of the personal estate of B. McKinnie; that under 
the will Elizabeth Washington’s interest was contingent, 
and on her death, before the marriage of the widow, fell 
into the residue of the: estate for the benefit of the other 
legatees. That Complainant should not be permitted to 
enforce his rights under his father’s will, and as heir of his 
sister and mother—as to the realty—and yet take his lega~ 
cy under Young’s will; and that if he renounces his lega- 
cy under Young’s will, he must account for the value of 
Young’s interest in the slaves received by him, as well as 
their hires. That Corhplainant should account for the val- 
ue and hires of the two negroes, Tom and Amanda, on the 
ground that they did not pass by the legacy in Young’s 
will. That the property received by Complainant under 
Young’s will should be equally liable for the debts due by 
Young’s estate, as that bequeathed to the ‘legal heirs.” 
And that Complainant is liable to Young’s estate for main- 
tenance, &c. 

Decree of Circuit Court, November Term, 1853: 

1. That the legatees under McKinnie’s will took vested 
legacies and contingent interests in the realty ; that on the 
death of Elizabeth Washington, R. McKinnie, as her sole 
distributee, was entitled to her share of the personal estate ; 
and that her interest in the land sunk into the estate for the 
benefit of the other divisees. 

2. That on the death of Mrs. Young, ber interest in the 
land descended to Richard as her sole heir. 

8. That Richard was not bound to elect between his 
rights as set forth in the bill, and his legacy under Young’s 
will. 
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4, That he took his legacy without liability to contribute 
to Young’s debts. 

5. That negroes, Tom and Amanda, passed under 
Young’s bequest. 

6. Decrees of County Court declared null and void. 

7. General account ordered: ‘and that the master take 
an account of all the property real and personal that said 
Andrew Young was entitled to, or had received, or had in 
possession in right of his wife, from said estate of said Bar- 
ney McKinnie.” 


R. L. Campbell & G. 8. Hawkins, for Appellant. 
J. H. DuPont and Archer & Papy for Appellee. 
DOUGLAS, J., delivered the opinion of the Court. 


This case was brought up by appeal from the Circuit 
Court of Jackson County, taken pursuant to the provision 
of the 3d section of the act of the last session of our Gener- 
al Assembly, (see Pamplet Laws, 101,) and the first ques- 
tion presented for our consideration, is whether the legacy 
to Elizabeth Washington McKinnie, under the will of Bar- 
ney McKinnie, was as to the personalty a vested legacy; 
and we think it was, and that at her death it passed to 
Richard McKinnie, as her sole heir and distributee. The 
words of the willare: “It is my will and desire that my 
property, including lands, tenements, negroes, horses, and 
stock of every kind, and everything of value that I may 
die seized and possessed of, shall be equally divided be- 
tween my wife, Elizabeth McKinnie, my daughter, Eliz- 
beth Washington, and my son Richard.” This clause, 
standing alone and by itself, it is admitted by the learned 
counsel ‘who argued the cause for the appellant, imports a 
present gift; but they contended, with great zeal and abil- 
ity, that it is controlled by the next clause, in which the 
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testator says: “ It is further my will and desire that all my 
property be kept together, for the use and benefit of my 
said wife and children, unless my wife should marry, or 
my children become of age, in which event, or events, [ 
wish the property divided as above,” and that no interest 
vested until one of these events occurred; but to this 
view of the matter we cannot assent. It renders the first 
clause entirely nugatory, although, so far as the division is 
concerned, entirely consistent with it: The first clause 
amply provides for the division. The words in the second, 
‘fin which event, or events, I wish the property divided as 
above,” strike us as redundant, the sole effect of this 
second clause being, as we think, merely to postpone the 
division, because the testator believed it would be more 
beneficial to his wife and children to have the property 
kept together ; and it is worthy of observation that he gives 
them at once the whole income of the estate—all the use 
and benefit of it. He does not provide for a future division 
of the income amongst them, or make any other provision 
for their maintenance, or for the education of his children, 
or use the terms of strict condition upon which Ch. Justice 
Ruffin, in Anderson vs. Felton e¢ al., Battle N.C. Rep., 
58, cited by the learned counsel, laid so much stress. It 
is a general rule that a legacy shall be taken to vest at the 
death of the testator, unless manifestly against the inten- 
tion of the will. 1 Roper on Legacies, (2d American from 
4th London Ed.,) 555, 556. The cases, too, of Gaskell vs. 
Harmon, 6 Ves., 159 ; Stuart vs. Bruere, (in note ;) Faulk- 
ner vs. Hollingsworth, 8 Ves., 558; Entwistle vs. Mark- 
land, and Stilwell vs. Barnard, also citedin 6 Ves., 528, 
{in note,) very strongly sustain this position. In Packham 
vs. Gregory, 4 Hare, 396, cited by Roper to this point, re- 
siduary personal estate was bequeathed to trustees, upon 
trust, to sell, get in and invest it, and pay the interest to the 
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testator’s wife during her widowhood, and upon her death, 
to pay and divide the whole of the trust fund unto and 
equally amongst all and every of the testator’s nephews 
and nieces, share and share alike, within six months after 
they became entitled thereto. Sir James Wigram, V. C., 
held that the representatives of one of the nephews, who 
died in the life time of the tenant for ‘life, were en- 
titled to his share, vested on the death of the testator. In 
remarking upon the words “ pay and dwide,” his Honor 
referred to his decision in Leeming vs. Sherratt, 2 Hare, 
84, in which he had carefully considered the effect of those 
words, and observed that the authorities confirmed his 
view, that there was no magic in the words pay and divide. 
Even though there be no other gift than in the direction to 
pay or distribute in futuro, yet if such payment or distri- 
bution appear to be postponed, for the convenience of the 
fund or property, the vesting will not be deferred until the 
period in question, 1 Jarman on Wills, 763; 1 Roper on 
Vested Legacies, 557,558. In the case before us, the time 
of division is postponed expressly for the use and benefit of 
the wife and children of the testator, and the intention is 
clear that they should immediately have all the use and 
benefit, all the rents and profits. The postponement of the 
division is of his whole estate, and he makes no other pro- 
vision for the support of his wife and children, or the edu- 
cation of the children, as before stated, except this use and 
benefit, and it cannot be supposed that he intended to 
leave them penniless. If this view of the case be correct, 
then this bequest falls within the principle of that large 
class of cases where giving the interest on stock or money 
bequeathed, vests the stock or capital immediately on the 
-death of the testator, although, by the words of the will, 
the enjoyment of such stock or principal is postponed to a 
future period ; and it has in many cases been held that a 
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legacy, to be paid when the legatee attains his majority, is 
vested, though contingent.. See Dawson vs. Killett, 1 
Brown’s C. C., (Perkins’ Ed.,) 123, note A.; Burnes vs. 
Allen, Ib., 182, note B.; Carbin vs. Mead, 2 Ashmead, 
178. 
Richard McKinnie was therefore entitled to all the real es- 
tate of which Barney McKinnie died seized and possessed, 
one third in his own right, one third as heir of his sister, Eliz- 
beth Washington, who died soon after her father, and one 
third as heir of his mother, who died in 1837. He was al- 
so entitled to two thirds of all the personal property left by 
Barney McKinnie; one third in his own right, and one 
third as heir and distributee of his said sister. Andrew 
Young took one third only of the personal property in right 
of his wife, the widow of Barney McKinnie; and so much 
of this one third as he had in his possession, he by his last 
will and testament, directed to be returned to Richard Mc- 
Kinnie. By the first clause, he directed that all his debts 
and funeral expenses should be paid as soon after his de- 
cease as possible, out of the first moneys that should come 
into the hands of his executors, out of any portion of his es- 
tate, real or personal. The second ¢lause is as follows, viz: 
** Also, I direct that all the property, real or personal, that 
I obtained from the estate of Barney McKinnie, deceased, 
be returned to Richard McKinnie, minor heir of Barney 
KeKinnie, deceased, or such portion thereof as I now 
have in my possession.” He had previously sold all the real 
estate, and all the personal property except the negroes. 
These were in his possession at the date of his will and at 
the time of_his death, and one third of these, which he had 
received in right of his wife, is, we think, all that he by his 
will bequeathed to Richard McKinnie. It appears from ev- 
idence in the record, (evidence dehors the weil,) that Mr, 
Young supposed that he was entitled, in right of his wife, to 
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one half of all the property, real and personal, of the estate 
of Barney McKinnie, deceased, and it has therefore been 
contended that this raises a case not strictly of election, 
but in the nature of election,—a guast election on the part 
of Richard McKinnie ; but it is difficult to perceive how 
the doctrine of election could be applied to such a case. 
It is, however, a sufficient answer to this position to say 
that there is nothing upon the face of the will of Young 
which seems to indicate even in the remotest degree an in- 
tention on his part to bequeath anything that was not his 
own. His intention clearly was that all the property that 
he had received of the estate of Barney McKinnie, and was 
then in his possession (in specie,) should be returned to 
Richard McKinnie, and that the remainder of his proper- 
ty, which he had accumulated, should be brought into an 
equal division.among his legal heirs, and were we allowed 
to speculate upon the matter, we see no reason to suppose 
that he would have made any other provision, if this al- 
leged misapprehension had not existed ; but we are not per- 
mitted thus to speculate. 2 Story’s Eq., page 486, sec. 
1093, and authorities there cited. In Stratton vs. Best, 1 
Ves., 285, Lord Chancellor Thurlow said: “ All the argu- 
‘ment in Noys vs. Mordaunt, (2 Vern., 581,) and the whole 
suit of cases, have turned upon the expressions in the will. 
If I were to receive evidence of the testator’s fancy, it 
would introduce a very desperate rule of property in this 
Court.” In order to impose upon a party claiming under 
a will the obligation of making an election, the intention 
of the testator must be expressed, or clearly implied in the 
will itself. Roper on Legacies, (2d American from the 4th 
London Ed.,) 1582 to 1586; 3 Bac. Abr., (Ed. by Bouvier, 
1848,) 316, and authorities there cited; Judd vs. Pratt, 13 
Ves., 174, confirmed on appeal, 15 Ves., 390; 1 Jarman 
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Again, it has been insisted by the counsel of the appel- 
lant that “ Young’s bequest to Richard McKinnie is so con- 
nected with the decrees of the County Court, that if he 
takes under the will, he takes under the decrees, and hence 
he is estopped, until he renounces his legacy, from alleging 
that the decrees are void.” However this may be, he is 
not, we think, estopped from saying that they are errone- 
ous, at least so far as they undertook to pronounce upon 
the extent of his interest; but if he takes under the sales 
made pursuant to the orders of the County Court, he may 
be estopped from saying that the sales are void, because 
the County Court had no power to make the orders under 
which the sales took place. By receiving so much of the 
proceeds of the sales as properly belong to him, he af- 
firms the sales; but we do not perceive how by this he 
affirms anything more, or is prevented from contesting that 
portion of the decrees of the County Court which declared 
that Young was entitled to one-half of all the property, 
Such decrees may be good in part and void in part. 

It is further insisted on behalf of the appellant, that it 
Richard McKinnie takes under the will of Young, he must 
take cum onere ; that is, that “the portion given to Me- 
Kinnie must contribute to the payment of the debts; not 
only the portion that actually passed, but what he intend- 
ed should pass.” We do not think that such was the in- 
tention of the testator, or that it is the legal import of the 
will, and the surrounding circumstances negative the idea. 
The direction is: that all his debts and funeral expenses 
be paid as soon as possible after his decease, out of the first 
monies that shall come into the hands of his executors, out 
of any portion of his estate, real or personal. The natural 
presumption resulting from this provision is, that he meant 
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such as would naturally first come into the hands of his 
executors, and from the proofs in the case, it would appear 
that there was a large amount of the monies which resulted 
from the sales of the McKinnie estate, in the hands of 
Young at the time of his death. This would be the first to 
come into the hands of his executors, and next such as 
would be received upon a sale of the perishable property 
of his own estate, or from debts due his estate. But aside 
from this, the bequest to Richard McKinnie was specific. 
The remainder was to be equally divided amongst the le- 
gal heirs of the testator—it goes just where it would have 
gone, if nothing had been said in the will about it; and in 
soch a case the law casts the payment of the debts first 
upon such remainder. 1 Roper on Legacies, 2d Amer., 
from 4th London Ed., 191, 192, 356 to 363; 2 Williams on 
Executors, 972, 973. 

The appellant also complains of that portion of the de- 
cree of the Court below which requires the master in sta- 
ting his account, to “make annual rests, charging legal 
interest on the balance found due at the period of each 
rest.” Our statute, Thompson’s Digest, page 207, Sec. 9, 
No. 1, declares that ‘it shall be the duty of executors, ad- 
ministrators and guardians, annually at the first term (of 
the Probate Court), to render a full and correct report 
of the receipts and expenditures ot all estates of which 
they may severally have the control.” No. 2, same 
page, provides, “‘ that executors, administrators, and guar- 
dians, may, by leave of the Court, retain in their posses- 
sion the money of any minor, paying for the same lawful 
interest, or shall, under the direction of the Court, put out 
the money of the minor at interest, upon such mortgage 
security as said Court shall allow, &., &c: Provided, 
That the day of payment of the money so put out at inter- 
est, at any time, shall not exceed one year from the date of 
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the obligation or other security given for the same, and also 
at the end of each year, the interest due, if not paid, be 
made principal and a new bond or obligation ‘taken, and 
when the executor, administrator or guardian, retains the 
mouey on interest himself, the same rule shall be observed, 
the interest being added to the principal annually, but ex- 
ecutors, administrators, and guardians, shall not be liable 
to pay interest, except on the surplus of the estate of the 
deceased remaining in their hands, and unemployed as 
aforesaid, after the settlement of their accounts.” Duval’s 
Compilation, 177. 

That portion of the decree complained of in relation to 
this matter, was doubtless intended by the learned Judge 
who made it, to meet this peculiar provision of the statute, 
to which of course, we are bound to adhere: but without 
such a statute, we should have doubted the propriety in a 
case like this, of applying so stringent a rule. 

The general rule of the Courts is not to allow compound 
interest. Hofiman’s Master in Chy., 109. ‘There may 
(he says, page 10+,) be a case of such gross violation, in an 
executor, of duty imposed upon him by the will, as to lead 
the Court to allow compound interest ; but it is singular, 
that in the whole range of English decisions upon the un. 
warrantable conduct of executors, in all varieties, there ig 
but a solitary case giving compound interest, and that 
placed by the Court upon the peculiarity of the trust.” 

In:this country, cases can be found where compound in- 
terest has been given, but they are generally if not univer- 
sally founded upon some peculiar cause, and the general 
rule deducible from the cases here, is believed to be the 
same asin England. In the case of the State of Connece 
ticut, vs. Jackson, 1 John. Chy. Rep. 14, the Chancellor 
says, ‘“‘ Except in some special cases, interest upon inters 


est is not allowed, and the uniform course of decisions ig 
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against it, as being a hard and oppressive exaction, tend- 
ing to usury.” In Black vs. Blakely, 2 McCord’s Chy. 
Rep., 9, 10, this case was cited and approved, and Mr. 
Justice Nott, who delivered the opinion of the Court, said : 
“T have never known it (compound interest), allowed on a 
mere neglect to pay over money.” In Teague vs. Dendy, 
Ibidem, 207, it is said that an administrator will be 
charged with interest only upon the annual balances re- 
tained in his hands; and in Darrell vs. Eden, 3 DeSaus- 
sure, 241, that an executor who has unnecessarily kept 
money of an estate in his hands, which might have been 
rendered productive, will be charged with interest on the 
annual balances. It will occur, in a large class of accounts, 
(says Mr. Hoffman, page 107,) that the mode of stating, by 
giving interest upon each sum from the moment it is 
charged, will make the amount against the accounting par- 
ty greater than by compounding interest at the end of each 
year; that is, by carrying the interest upon the balance 
found-at the beginning of a year, into the balance struck 
at its close, and computing interest for the next upon the 
whole ; no interest being computed upon the sums when 
received, This is evidently the method intended by our 
statute ; and Mr. Hoffman, before cited, says: “ It is clear 
that when compound interest is charged, that is the only 
allowable mode of doing it.” 

The decree in Raphael vs. Boehm, 11 Ves., 92, 111 and 
112, the solitary case before mentioned, gave interest upon 
sums from the time of reception, and then half yearly rests 
for the purpose of compounding. And in the former as well 
as the latter particular, Lord Eldon, that eminent Chan- 
cellor, who, for more than twenty years, held the great seal 
of England, censures that decree, stating that it was pecu- 
liar iu these points, and was expressed in terms which he 
hoped would never be found in a decree again. 


~ 
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We find in the record the following statement of facts, 
signed by the counsel of the respective parties, to-wit: 
“ That after the division of the negroes belonging to the 
estate of Barney McKinnie, between Andrew Young, in 
right of his wife, and complainant, on the 29th January, 
18385, and before the date of Andrew Young’s will, two ne- 
groes, Tom and Amanda, were born of Jenny, a negro wo- 
nian assigned to Andrew Young on the said division, who 
are still alive, and that after the death of Andrew Young, 
said negroes were delivered over by his executor, John 
Brett, to Henry McKinnie, as guardian of complainant, 
under the impression that they were embraced in the be- 
quest of said Young to the complainant.” In that impres- 
sion we have no hesitation in saying that Mr. Brett was 
mistaken. They were not embraced in the bequest to Hen- 
ry McKinnie, but were the property of the estate of said 
Young, part of the accwmulation spoken of by him, and if 
they were not needed to pay his debts or funeral expenses, 
they passed with the remainder of his estate to his legal 
heirs. They were not a portion of the property which he 
t 


had obtained from the estate of Barney McKinnie, bu 
” 





were “ servants born in his house.” We are aware of and 
recognize the rule, ““ Partus séquitur ventrem,” which has 
been so forcibly pressed upon our attention by the counsel 
for the appellee, and admit that in ordinary cases the is- 
sue follows the mother, but we think it does not apply to 
this case. Here the intention of the testator, as declared 
in his will, must govern. If we could travel out of it, and 
seek evidence of that intention dehors that instrument, 
we might perhaps find a different intention; but we feel 
ourselves constrained upon this, as upon the question of 
election, to confine ourselves to the will, and not to specu. 
late upon the testator’s intention, not therein expressed or 
clearly implied. This we deem the safest rule. 


- 
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The first, second, third, fourth and sixth clauses of the 
decree we consider right, and they are therefore affirmed. 
The fifth is erroneous, and is consequently reversed, and a 
decree must be entered by the Court below, awarding the 
two slaves, Tom and Amanda, in the said fifth clause men- 
tioned, to the appellant. 

At the time ofthe intermarriage of the said Andrew 
Young with said Elizabeth McKinnie, widow of said Bar- 
ney McKinnie, (which it appears by the pleadings in this 
cause, took place in the fall of the year 1834,) said Young 
became entitled, in right of his wife, to that portion of the 
personal estate, including slaves, to-wit: one third thereof, 
which he, the said Barney McKinnie, by his last will and 
testament, bequeathed to his wife, the said Elizabeth Mc- 
Kinnie. For this portion of one-third, the said Young was 
not liable to account ; nor was he liable to Account, during 
the life time of his said wife, Elizabeth, for the use or hire 
of the same one third of the said slaves, or for the use or 
rent of the one third of the real estate of his said wife, of 
which she was seized by virtue of the devise of it to her by 
. the said last will and testament of the said Barney Mc- 
Kinnie. But for the use or hire of the said one third of the 
said slaves, since the death of the said Young, the appel- 
lant is liable to account; and the said Young, in his life 
time, was, and the said appellant is, liable to account for 
the use and hire of the other two thirds of the said slaves ; 
and the said Young was also liable to account for the rents 
and profits of the two-thirds of the real estate of the said 
Barney McKinnie, of which he became possessed in right 
of Henry McKinnie, who had become seized thereof as 
aforesaid, up to the time of the death of his said wife, Eliz- 
abeth, and also for the rents and profits of the whole of the 
baid real estate from the time of the death of the said Eliz- 
&beth to the time of the sale thereof, in the year 1840; and 
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the said Young was also liable to account after the said sale 
to the time of his death, and the said appellant has, since 
the death of said Young, been and still is liable to account 
for the whole of the proceeds of all the real estate which 
was of the said Barney McKinnie, deceased, which ‘was 
sold by the said Young, together with all the interest that 
has accrued on the said proceeds of the said real estate 
since the said sale thereof. 

In taking the account for the hire of the slaves, the estate 
of said Young should be credited with the hire of the said 
Tom and Amanda, since the time of their delivery by John 
Brett, Executor, &c., to the guardian of Henry McKinnie, 
and in taking the account of the hires of the slaves, a due 
allowance should be made for clothing said slaves, for loss 
of time by sickness or other casualties, and for the support 
and maintenance of such of them as by reason of infancy, 
old age, or other cause, were unable to earn‘a livelihood. 

We do not doubt that the learned Judge who made the 
decree in the Court below, intended that the seventh clause 
thereof should be so construed as that the account might 
be taken inthe manner we have indicated, except as to 
the two slaves Tom and Amanda; but as from the general 
terms in which this clause is expressed, the master might 
perhaps, in some particulars, construe it differently, we 
have considered it proper to add this much, as explanatory 
of our views in regard to it. 

From the peculiarity of this case, the decree being in 
part sustained, and in part reserved, and the fact that both 
of the parties are administrators, we deem it right and just 
not to decree costs in favor of either, but to leave each par- 
ty to pay his own costs. 

Let the case be remanded to the Court below, for further 
proceedings in accordance with this opinion. Per totam 
Curiam. 
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Sr. Anprews Bay Lanp Company, AprELLant, vs. Ann 
W. Campse.tt, APPELLEE. 


1. Where A. alleges, in a bill of complaint, that her father, J. C., who afterwards 
died, ind of whom she is an heir, together with L. & G., purchased from the 
United States an undivided interest in a tract of land, a certificate for which 
issued to L. & G. and the heirs of J. C., and the Receiver’s receipt and the 
patent issued by the United States, in evidence in the cause, declare the 
purchase to have been made by L. & G., and three other persons by name, 
as heirs of J. C.: Held, That the allegations cf the bill are not sustained by 
the proof, and that a decree directing a partition of the land, is erroneous. 


2. No facts are in issue unless charged in the bill, and no proofs can generally be 
offered of facts not in the bill, nor can relief be granted for matters not 
charged, although they may be apparent from other parts of the pleadings 
and evidence ; for the Court pronounces its decision “ secundum allegata et 
probata.” 


Appeal from a decree of the Circuit Court for Jackson 
County. 

The opinion of the Court contains a full statement of the 
facts appearing in the record in this case. 


R. L. Campbell and. James T. Archer for Appellant. 
M. A. Long and John Erskine for Appellee. 
DOUGLAS, J., delivered the opinion of the Court. 


This is an appeal from an interlocutory decree of the 
Circuit Court of Jackson County, brought under the act of 
the last session of our General Assembly, Pamphlet Laws, 
page 101, Sec. 3, which provides for such a proceeding. 
“The suit was instituted in the Court below by Ann W. 
Campbell, who claims an interest in a tract of land situa- 
ted at St. Andrews Bay, as heir to her father, (the late) 
John Clark. She alleges in her bill ‘ that her father, the 
late John Clark, together with William M. Loftin and Pe- 
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ter W. Gautier, Sen., purchased from the Government of 
the United States an undivided interest in the tract of land 
situate on St. Andrews Bay,.and known in the map of 
Government surveys, as lot number (5) five, in section six, 
Township four, Range fourteen, south and west, containing 
eighty-six 50-100 acres, a certificate for which issued to 
the said Loftin and Gautier, and the heirs of said Clark (he 
having in the meantime departed this life,) by the Register 
of the Land office, and afterwards in like manner a Patent 
issued to said parties from the United States.” “That after- 
wards an agreement was made between said parties to 
‘divide’ the said fractional lot so as to give to each their 
respective improvements, making a fair, equitable di- 
vision thereof, giving to each as near as possible an equal 
fronting on the Bay, that is one half to said Loftin, one 
half of the other half and two acres over and above that 
half, to the heirs of said Clark, and the remainder to said 
Gautier.” And further, “that the said parties, Loftin, 
Gautier and Wilie P. Clark, (who, with your oratrix, are 
the only surviving heirs of said Clark,) together with the 
late husband of your eratrix, John W. Campbell, sold and 
bargained to the said Land Company, or to Jesse H. Wil. 
lis, Isham G, Searcy, and Richard H. Long, parties of the 
said Land Company, all their interest and right in the said 
lot No. five, so that a division thereof became necessary,” 
and ‘‘ that after the death of the said John. W. Campbell, 
she became desirous of having the right and interest which 
she was entitled to in the said property set off and divided 
to her, amounting, as she conceives, to eleven acres and 
76-100, she having an interest equal with her brother, the 
late Wilie P. Clark,” and prays “that her portion and 
share of said lot be assigned and set off to her by metes and 
bounds,” &c. These are all the allegations of the bill which 
are deemed material to the decision of this case. 
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The answer of the Appellant, (respondent in the Court 
below,) states, “that it appears from the receipt of the 
Receiver of the Land Office at Tallahassee, and a patent 
issued thereon, November 5, 1841, that the land mention- 
ed ip the bill was purchased from the United States by 
Loftin, Gautier, Wilie P. Clark, John R. W. Clark, and 
John W. Campbell, heirs of John Clark, deceased; that 
on the 13th July, 1839, the said Wilie P. Clark and the 
said John W. Campbell, sold their respective interests in 
the said land to the said Company or its trustees; that a 
town has been laid out thereon, and valuable improvements 
made by said Company on said land, and that the respon- 
dents have been informed and believe the land in question 
was settled by one Allen, but that no certificate of pur- 
chase or patent had issued to him; that Loftin, Gau- 
tier, and John Clark purchased Adlen’s claim, and after- 
wards divided the tract according to their respective inter- 


ests.” 
A replication was filed March Ist, 1852. The certificate 


of the Receiver, which appears in the record as exhibit 
'B., is as follows, to wit: : 
No. 554. Pre-emption under Act of 1826, 
: Recrtver’s Orrice at TALLAHASSEE. 
Received from William M. Loftin, Peter W. Gautier, 
sen., and Wylie P. Clark, John R. W. Clark, John W, 
Campbell, heirs of John Clark, deceased, of Florida, the 
sum of one hundred and eight dollars 124 cents, being in 
tull for lot No. 5, Sec. 6, Township 4, Range 14, south and 
. west, containing 86 50-100 acres at the rate $1.25-100 per 
acre. $108.12}. (Signed) R. K. CALL, Receiver. 


The patent, which is in accordance with the receipt, the 
articles of association of the Company, the deed from John 
W. Campbell to the Trustees of the Company, and the fol- 
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-lowing admission of the parties, are also in the record, 


viz: 

“In this case the respondent admits that John Clark 
died in Washington County, Florida, on or about the 
twelfth day of October, A. D. 1832, leaving three chil- 
dren, to wit: Complainant, Ann W. Campbell, wife of 
John W. Campbell, Wylie P.-Clark and John R. W, 
Clark, and that John R. W. Clark died in May, 1835, 
leaving no children;” ‘and the Complainant admits that 
John W. Campbell died anterior to the commencement of 
this suit, and that he, the said Campbell, left a number of 
children by his marriage with the Complainant.” 

This is all the evidence which the record exhibits. The 
allegation in the bill, that John Clark purchased the land 
from the United States, is negatived both by the answer 
and the proof; and there is nothing in the record to show 
that he had any title whatever to the lot of land in contro- 
versy orany part thereof. The answer to besure states, “ that 
Loftin, Gautier and John Clark purchased Allen’s claim, 
and afterwards divided the tract according to their respec- 
tive interests;” but there is no averment or suggestion as 
to the nature of Allen’s claim. It may have been merely 
for improvements, or he may have had a pre-emption right. 
The certificate of the Receiver of the Land Office, before 
mentioned, is headed “ Pre-emption under act of 1826,” 
and from ttis it has been argued that Allen’s claim, which 
Loftin, Gautier, and John Clark purchased, must have 
been a pre-emption right, but it by no means follows. 
Again it has been urged that the certificate. and patent are | 
to the heirs of John Clark, that Mrs. Campbell is an heir, 
and therefore entitled toa share as such; but here we are 
met by the difficulty that both the certificate and patent 
were issued to certain persons by name, as heirs of John 
Clark, and that her name is not mentioned in either. To 

23 
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get over this difficulty, it has been suggested and urged, 

with some plausibility, that Mr. Campbell’s first name, 
John, was probably inserted in the certificate and patent 
instead of Mrs. Campbell’s first name Ann. This may be 
so, but there is no evidence to that effect, and we do not 
see how this, in the present shape of the case, aids the 
Complainant, (the present appellee :) she does not allege 
in her bill any such mistake, or ask to have the certificate 
or patent reformed. If Loftin, Gautier, and John Clark 
purchased of Allen a pre-emption right, and if John Clark, 
during his life, in good faith aided in carrying it out, this 
may have raised an Equity in Mrs. Campbell after his 
death, as’ one of his heirs, to a share of the tract ; and if 
the Company purchased with notice of such Equity, they 
would be bound by that notice, and estopped from de- 
fending themselves against it. 

Mrs. Campbell appears, from the record, to have a valid 
claim to the share of her brother, John R. W. Clark, de- 
ceased, whatever it may be. 

The Master to whom, by the interlocutory decree from 
which this appeal was taken, “ it was assigned to ascertain 
the several proportions of the: respective parties,” states 
that Mrs. Campbell, as the heiress of her father, and entitled 
to one half, is entitled to eleven acres and eight- hundredths, 
and the Land Company is entitled to the like quantity, as 
holding the interest of the other heir, Wilie P. Clark, the 
said interest of the parties to embrace the improvements 
respectively made by the said parties, Gautier, Loftin and 
Clark. How or upon what evidence he ascertained the 
proportions of the respective parties, does not appear, and 
as the decree under which his report was made was ap- 
pealed from, this is not a matter for our enquiry. The re- 
port is not in strictness before us; but having come to the 
conclysion that the matters in the record do not justify the 
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decree complained of, we think that we may with propriety 
look into it, with a view fo ascertain whether any good would 
be likely to result from sending the case back for further 
proceedings ; and without intending to express any opinion 
as to the nature of the claim purchased of Allen by Wil- 
liam M. Loftin, Peter W. Gautier, Sr., and John Clark, 
we may be permitted to say that the record discloses enough 
to render it proper that the appellee should have a further 
opportunity, by amending her bill, or filing a supplemen- 
tal one, to place her claims fairly and fully before the 
Court, to shew, (if the fact exists,) that her father, John 
Clark, had an interest in the tract of land in question that 
descended to her; that the appellant purchased this inter- 
est with notice of her equity, and especially to show her 
right as heir of her brother, the said John R. W. Clark. 
In the bill now before us, she makes no claim as heir of 
this brother, nor is his right admitted. by the answer, al- 
though it appears from it, and the proofs in the case, that he 
had some interest in said tract. But no facts are properly 
in issue unless charged in the bill, and of course no proofs 
can generally be offered of facts not in the bill, nor can re- 
lief be granted for matters not charged, although they may 
be apparent from other parts of the pleadings and evidence ; 
for the Court pronounce its decisions “ secundum allegata 
et probata.” Story’s Eq. Pl., Sec. 257; Crockett vs. Lee, 
7 Wheaton, 522; Jackson vs. Ashton, 11 Peters, 229. In 
Jouhan vs. Child, 1 Bro. C. C., 94, Lord Thurlew would 
not listen to any evidence that went to prove a deed fraud- 
ulent, because there was no allegation of fraud in the bill; 
and in James vs. McKernan, 6 John. Rep., 543, 565, the 
Court said: “It is not a sufficient answer to the objection 
in this case that it must be deemed to have'been waived 
because not raised upon the hearing. The counsd .might 
well have presumed that the testimony to that poi 
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matter not charged in the pill,) would not have been taken 
into consideration ;” and in the case of New England Bank 
vs. Lewis, 8 Pickering, 113, it was held that “the answer 
of a defendant in equity, of facts which are not enquired of 
in the bill, is not evidence of such facts.” And in the case 
of Jackson vs. Ashton, 11 Peters, 249, the Court say: it 
may be proper to observe that no admissions in an answer, 
can, under any circumstances, lay the foundation for relief 
under any specific head of equity, unless it be substantial- 
ly set forth in the bill. With such authorities before us, 
(and numerous others might be cited,) we feel warranted 
in withholding gur assent to the decree complained of in 
this case. It has been urged that we can decree for the 
complainant upon the proofs in the cause, notwithstanding 
they vary so materially from the case made by the bill. 

But beside that variance, we do not consider those proofs 
sufficient to justify such a decree. 

We are aware that there are cases, where, on a bill for 
the specific performance of a contract, the Court has made 
a decree upon a contract set up in the answer varying from 
that alledged in the bill, as in Bradford vs. the Union Bank 
of Tennessee, 13 Howard’s U.S. Rep. 69, and cases there- 
in cited, the answer being treated as across bill, and made 
“the foundation for a proper decree by the Court.” And 
that Court says, the same principle seems to be equally ap- 
plicable to the Complainant, where he insists upon a decree 
for a specific performance of the contract as established by 
the proof, although different from that set up in the bill; but 
to warrant such a decree for the Complainant in such a 
case, the answer must, it is conceived, set up the variant 
contract and submit to a decree upon it, otherwise it would 
contravene that sound, salutary and well established rule, 
that a party is not to be surprised by proof offered by his 
adversary, at the trial or hearing, which is not in accord- 
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ance with some charge in the pleadings. ‘ The rule, (say 
the Court in Small e¢ ad. vs. Owens and Green, 1 Maryland 
Chancery Decisions, 368,) cannot be questioned that a 
Complainant in his bill must put in issue whatever he in- 
tends proving, otherwise the evidence will be’ excluded. 
The Court of Chancery decrees ‘secundum allegata et 
probata,” citing Haywood vs. Carroll 4 H. & J., 518. 
** This rule is necessary (that Court adds,) to prevent sé- 
prise, but the abrogation of it would enable the Complain- 
ant to take from his adversary the benefit of his answer, 
which, if responsive to the bill, would require a stronger 
measure of evidence to overcome, than if the fact to be 
proved was not noticed in the pleadings ;” and Mr. Justice 
Story in his Eq. Pl. Sec. 264, says, “If an admission is 
made in the answer, it will be of no use to the plaintiff un- 
less it is put in issue by some charge in the bill, and the 
consequence is that the plaintiffis frequently obliged to 
ask leave to amend his bill, although a clear case for relief 
is apparent upon the face of the pleadings. So far, then, as 
this rule is relaxed, it is, we think, intended to be confined 
to cases where the defendant sets up a variant contract in 
his answer.” Such is not this case: here the bill is for a 
partition. The right of the Complainant is not admitted by 
the answer. She is bound, therefore, to make such proof as 
would entitle her to a recovery in an action of ejectment. 
2 Barbour’s Chy. Prac. 295; Larkin vs. Mann, 2 Paige, 
27-28. 

Let the decree of the Court below be reversed, and the 
cause remanded with leave to the appellee to amend her 
bill or file a supplemental bill in that court, and for such 
other and further proceedings, not inconsistent with this 
opinion, as the interests of the parties may seem to re 
quire. 

The costs to be taxed against the appellee. 
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Dencan McDovearp, Arret.ant, vs. ARABELLA Hxepsury, 
APPELLEE. 


A wife is not entitled to dower in shares of stock of a Land Company disposed of 
during the life time of the husband) 


Appeal from a decree of Franklin Cireuit Court. 

Arabella Hepburn filed her bill for dower in the Court 
below, against the appellant and several others, defendants, 
in which she alleges that Burton Hepburn, deceased, of 
whom she is widow, during his life time, and during the 
* coverture of complainant, was seized in fee simple of an un- 
divided one fifth part or interest, in common with Daniel 
K. Dodge, James C. Watson, Daniel McDougald, and 
James S. Calhoun & Charles L. Bass, composing the firm 
of Calhoun & Bass, of and in sundry lots in the city ef Ap- 
alachicola; that said lots were conveyed to th® above 
named parties and their heirs by the Trustees of the Apa- 
lachicola Land Company, by deed bearing date the first 
day of October, 1837. The bill claims dower in the prem- 
ises conveyed by the deed aforesaid, and prays that one 
third part of the proportional share of Burton Hepburn be 
assigned to complainant as and for her dower therein. 

McDonugald, in his answer, admits that during the cov- 
erture of complainant, Burton Hepburn, her late husband, 
took two deeds in fee simple, in common with said Dodge, 
Watson, Daniel McDougald, and Calhoun «& Bass, of and 
unto certain lots in the city of Apalachicola, one dated the 
first day of October, 1837, and the other dated the 14th 
day of September, 1836, which deeds covered the property 
set out in the bill of complaint. The answer further alleg- 
es that prior to the execution of either of the deeds afore- 
said, Daniel McDougald, Burton Hepburn, Daniel Dodge: 
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Calhoun & Bass, Jonathan A. Hudson, John W. Camp- 
bell, John Dill, and others, formed themselves into aCom- 
pany, or co-partnership, by the name and style of the 
Franklin Land and Town Lot Company, in the city of Ap- 
alachicola, and the said Company associated Daniel K. 
Dodge, Daniel McDougald, Burton Hepburn, and the other 
parties named in the deeds aforesaid, axents to.make a 
contract for the purchase of lots in the city of Apalachico- 
la; that their said agents, in pursuance of said trusts, 
did make a contract for the benefit of said Company, for 
the lots conveyed in the two deeds aforesaid ; that after the 
terms of said contract were complied with, the Company 
directed Burton Hepburn, and the other parties named in 
said deeds, to receive from the trustees of the Apalachicola 
Land Company deeds for the lots in Apalachicola, which 
deeds were to be taken in the name of said Burton Hep- 
burn, and the other parties therein named, as Trustees of 
the Franklin Land and Town Lot Company, for the uses 
and purposes set forth in their articles of association, but 
by mistake the said deeds were made to Burton Hepburn, 
and the other parties therein named, in fee simple, instead 
of being made to them as Trustees aforesaid ; that as well 
as himself, (the respondent,) said Hepburn and his co-Trus- 
tees were ignorant of the mistake, and always regarded 
said deeds as deeds of trust, and so regarding it, continued 
from time to time to execute the trusts reposed in them by 
the Company. 

The answer further alleges that the whole property of 
the Company was divided into sixty-four fractional parts 
and that scrip or certificates were given to each sharehold- 
er, defining his quantum of interest, and binding the 
Trustees to make title to each shareholder for his share, so 
soon as the liabilities of the Company, then existing and 
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be discharged, which liabilities were to be discharged by 
instalinents, to be called in by the Trustees ; that said scrip 
or certificates were transferable only on the books of the 
Company ; that Burton Hepburn received a certificate, 
signed by himself and his co-Trustees, for eight fractional 
shares, being eight sixty-fourths, or one full eighth, and that 
on the first day of February, 1851, Hepburn transferred to 
James C, Watson seven sixty-fourths of his share, and on 
the sixth day of February, he transferred to 8. R. Bonner 
his remaining one sixty-four, or one eighth of a share of 
one eighth, and that by other transfers, he, McDougald, 
became the owner of the share originally belonging to 
Hepburn, to which he afterwards obtained a deed. The 
answer further alleges that the share of Hepburn, after the 
transfer of his interest, was levied upon as the property 
of Hepburn, and sold under execution, and respondent, 
McDougald, was obliged to purchase the same to quiet his 
title previously acquired. 

‘ The answer also alleges that the interest of Hepburn was 
indebted for improvements made, &c., and that a decree 
was rendered against said interest by Franklin Circuit 
Court, and paid off and discharged by respondent, Mc- 
Dougald; and it is insisted, by reason of the premises, 
complainant is not entitled to the prayer of her bill. 

The answer of the other defendants admits the coverture 
of complainant, and that Hepburn was seized of one eighth 
of said real estate; that the conveyance on its face seem- 
ed to be in fee simple, in his own right, for one fifth, but 
that as to all except one eighth, they believe he held in 
trust for others. These defendants allege that the interest 
of Burton Hepburn has been set apart, and can be traced 
into the hands of the present owner, and they insist that if 
complainant is entitled to Duwer, the same must be allot- 
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ted from the separate interest of Burton Hepburn, where- 
fore they pray to be dismissed, &c. ° 

There appears in the record a copy of the minutes of a 
meeting of the Franklin Land and Town Lot Company, 
purporting to be held on the 2d April, 1836, composed of 
Daniel McDougald, Burton Hepburn, Daniel K. Dodge, 
and others, at which was adopted the articles of association 
referred to in the answer of McDougald, accompanied by 
a copy of said articles of association, by which Daniel Mc- 
Dougald, James C. Watson, Burton Hepburn, D. K. 
Dodge, and James S. Calhoun, were appointed agents and 
Trustees for all concerned, and were authorized to receive 
titles in their names, for the lots purchased, and to sell and 
dispose of the same on such terms as they might think most 
to the advantage of the Company. 

It was further stipulated that the Trustees should issue 
scrip, as stated in the answer of McDougald, and after pay- 
ment of the purchase money, the Trustees were to distri- 
bute the remainder of the lots to the Company, according 
to their respective shares and interests. No transfer of 
such interest was to be binding unless entered on the books 
of the Company. 

No other evidence appears in the record. 

On the 16th April, 1851, an order was made by the 
Court below, directing McDougald to employ counsel in 
the stead of his former counsel, who had died, and on his 
failing to do so, the complainant was allowed to proceed 
ex parte. At the April Term, 1853, the Court below, by 
decree, awarded dower to complainant as prayed in her 
said bill, from which decree McDougald appealed. 

By consent of counsel in this Court, it was agreed that 
the general replication to the answer of the defendants be 
considered as having been filed in the Court below, and 
deemed to be inserted in the record. 

24 
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1. The bill alleges the seizure of Hepburn during the 
coverture ; this is all that is necessary to give dower. 

2. The answer admits this allegation, and no proof was 
necessary to sustain what the answer admitted. 

3. The matters set up in the answer to avoid the fact of 
seizure, alleged in the bill and admitted in the answer, not 
being supported by any proof, cannot be considered by the 
Court. This is decided at this term, in the case of Orman 
vs. Barnard, Adams & Co. 


BALTZELL, C. J., delivered the opinion of the Court: 


This is a suit in Chancery, instituted by Mrs. Arabella 
Hepburn, to obtain dower in certain land and lots lying in 
and near Apalachicola, which she claims through her de- 
ceased husband, the late Burton Hepburn. 

The counsel of McDougald having died, arule was taken 
upon him to employ new counsel, which he failing to do, 
complainant was allowed to proceed ex parte. It does not 
appear how the case was submitted to the Court, no order 
for the hearing having been made. In the final decree ren- 
dered, it would seem to have been tried upon “the bill, an- 
swer of the defendants, and evidence.” In this Court, it 
was agreed that a replication had been filed in the Court 
below, so that we are to treat the case as if tried upon 
bill, answer, replication and evidence. If the object of the 
plaintiff was to establish his case by ‘proof, not satisfied 
with the admissions in the answer, he has most signally 
failed, as thore is not, independent of the answer, & word of 
proof in the record, no deposition of a witness, and no wri- 
ting of any character. Reliance seems to have been placed, 
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in argument, upon the answer of the other defendants, but 
we think it very clear that this is not evidence. The other 
defendants were but nominal parties, and had no identity 
of interest with plaintiff. ‘It is a general and almost uni- 
versal rule that the answer of one defendant cannot be read 
as evidence against another.” 1 Green., § 178; 2 Dan’l. 
Ch. Pr., 981. 

If the answer of McDougald is to be excluded as evi- 
dence, as has been contended in argument here, there is not 
the slightest foundation for the decree. We, however, pro- 
ceed to ascertain the extent to which it may be used, desirous 
of disposing of the case as far as possible on the merits, ‘If 
a replication be filed, the answer is not evidence in the de- 
fendant’s favor, but the plaintiff may use any portion of it, 
without admitting the remainder to be read, except so far 
as it is explanatory of the portion used.” Adams’ Equity, 
20,21. <A difficulty arisesin the present case from the 
want of the order submitting the case tothe Court. If 
part only of the answer was read, it should have been so 
stated, and then the question would arise of reading the 
other passages, or of throwing the burthen of proving in- 
dependent facts upon defendant. As the.case was tried 
ex parte, the presumption is against complainant, that 
the entire answer was read. Regarding it in this point 
of view, we proceed to examine if plaintiff has shown an 
equity, for in this event we should incline to remand the 
case, with permission to amend the pleadings, and for fur- 
ther hearing. 

The answer, whilst admitting that Hepburn and others 
took deeds in fee, alleges “ that prior to their execution, a 
Company was formed by these parties, and others, to be 
called the Franklin Land and Town Lot Company, and that 
they appointed Hepburn, Dodge, and others, agents to pur- 
chase lots in Apalachicola ; that these agents did make a pur- 
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chase of the lands and lots, and were directed to take deeds 
in their names, as trustees of said association, and they file 
copy of the articles of association ; that by mistake, the 
deeds were made to them in fee simple, and not as trus- 
tees ; that they always regarded it as a trust; that the 
whole property was divided into 64 fractional parts, and 
that said trustees gave certificates, or scrip, to each share- 
holder for his share, binding themselves to make titles to 
each share holder, so soon as the liabilities of the Compa- 
ny, then existing or to accrue in the erection of buildings, 
&c., should be discharged; that Hepburn took a certifi- 
cate, signed by himself and co-trustees, for one full eighth 
which was assigned and transferred by him, in his life 
time, to Bonner & Watson, and by them to others, who 
transferred to defendant.” 

The complainant has confirmed this view of the answer, 
by taking her decree not for an interest to the extent which 
she would be entitled, to by the deeds, but regulated by the 
extent of the shares which her husband held. Is this in- 
terest or ownership of shares in a Company, such as is here 
described, subject to dower of the wife? In the case of 
Blake vs. Jones, the Supreme Court of South Carolina 
treated “ a certificate of this kind as nothing more than an 
equitable agreement, a chose in action,” although the land 
vested in the scripholder by the original grant. 1 Bailey, 
147. 

An Gilman vs. Brown, jr., which involved the validity of 
the title to shares in the lands of the New England Missis- 
sippi Land Company, plaintiff was declared entitled to 
shares of the common stock of the Company, and not to the 
interest of one of the original grantees. 1 Mason, 210. It 
is there stated that one amongst many reasons for the form- 
- ing a Company, was to give a negotiable quality to the 
stock or property, which, without impairing the great ob- 
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jects of the association, might facilitate the transfer of shares 
in the property, and give it a marketable value. Now it 
is readily perceived that if certificates of shares were liable 
toa claim for dower in the hands of every assignee to 
whom they might be transferred, the very objects designed 
in forming such an association would be defeated. 

These authorities, with those cited in the very conclusive 
argument of defendant’s counsel, and which were not con- 
troverted on the other side, leave no room to doubt that the 
complainant is not entitled to the relief she prays. 

It is therefore decreed and ordered that the decree of the 
Circuit Court be reversed and set aside, with costs, and the 
cause remanded to that Court, with direction to disutiss 
the bill, with costs. 





A petition for a re-hearing was presented by the appel- 
lee in this cause, which was refused by the Court. 
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ACCOUNT.—It is a general and material rule in all cases of accounts, that 
where there has been a settlement, and the account has either been 
signed, or a security executed at the foot of it, a Court of Equity will 
not open that transaction, unless the evidence produced (founded on the 
eharges of the bill,) shows the transaction to be iniquitous ; that it ought 
not to be brought forward at all to affect the party sought to be bound. 
White vs. Walker, 

In stating an account against an administrator, under the laws of this 
State, annual rests are to be made, and interest charged on the balance 
found due at the period of each rest. Young, Adm’r. vs. McKinnie, 
Admrr., 

ADMINISTRATORS AND EXECUTOKS.—(See Limitation, Statute of.) 
In stating av account against au administrator, under the laws of this 
State, annual rests are to be made, and interest charged on the balance 
found due at the period of each rest. Young, Adm’r. vs. McKinuie, 
Adm’r., 

AGREEMENT.—An agreement amongst Pilots to associate together for 
their business, is not illegal. Jones vs. Fell, 

APPEAL—(See Jurisdiction.) An appeal is matter of right, if entered 
durivg the term of the Court at which the judgment is pronounced, or 
within ten days thereafter ; and such appeal, when entered, suspends the 
judgment, sentence and decree appealed from; and if reversed, it is as 
if it had never existed. Archer vs. Hart & Sammis, 

Upon an appeal from a Justices Court to the Cireuit Court, the trial in the 
laiter Court is to be had anew upon the merits, and the original defen- 
dant is not limited and coufined upon such new trial to the same points 
of defence made in the Court below, but may present new defences up- 
on the merits. 

There being no time specified within which a plea denying the signature 
of the defendant to a bond, bill or note should be filed in a Justices 
Court, it may be filed on the entry of the appeal in the Circuit Court. 
Davis vs. Elliot’s Adm’rs, 

An Appeal or Writ of Error does not lie to an order granting a new trial 
in a eommon law case. Dawkins vs. Carroll, 
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ANSWER.—A party cannot be charged against his own denial. in his answer 
under oath, on the testimony of only a single witness ; it must, to war- 
rant a decree, be contradicted by at least two wiinesses, or by written 
documents. 

But the answer, to have this power, must be direct and positive. White 
vs. Walker, 478 
Where, in a Defendant's answer, the “ want of consideration” is formerly 
set up, and is insisted upon in the argument, as a substantive defence, 
yet the Court will look into the whole answer to determine whether the 
issue intended to be raised is one of fact or only an inference of law. 
“ Want of consideration,” as a defence, must be so set up as not to present 
a double issue—in other words, it must simply negative a consideration ; 
and anything beyond that, showing that the party defendant was only 
deceived or disappointed in that which he relied upon as a consideration, 
changes the defence from that of a “ want,” to “illegality” or failure.” 
Only such matters of fact set forth in the answer of a Defendant as are 
* clearly responsive to the allegations of the Bul, will be considered as 
evidence in the same cause. Matters of fact set up and insisted upon as 
a substantive defence, must be established by proof a/iunde. Orman, 
Adu 'r,, &e. vs. Barnard, Adams & Co., 528 


ATTORNEY AND SOLICITOR—An attorney or solicitor who conducts a 
suit, has a /ien for his fees upon the fund recovered, as long as it re- 
mains within the custedy or control of the Court. 

Where.a solicitor had been employed, under a special agreement, to con- 
duct a suit, and during the progress and pendency of the suit, the owner 
of the demand assigned his interest in the same to a third party, nostip- 
ulation entered into between the assignor and assignee, in regard to the 
amount of fees to be allowed the solicitor, will be permitted to affect 
his rights which had accrued in virtue of the special agreement. 

Where a client employs an attorney, for a stipulated fee, to institute and 
conluet a suit, and during the pregress of the same fhe employs addi- 
tional counsel, this gives the chent no right to insist upon a reduction of 
the amount of the stipulated fee; but any abatement thereof. m view 
of the additional charge imposed upon him, must be a matter of agree- 
meni—it is not a matter of rizhkt. Randall vs. Archer, 438 


BANK BILLS.—Where a party voluntarily receives, as a loan, bank bills 
which were at a discount, and gave his note for their nominal amount, 
payable in money, he cannot set up as a defence that the amount bor- 
rowed was not specie, or its equivalent. S,L. Ins. and T. Co, vs. Lanier, 110 
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BILL OF COMPLAINT.— Where A. alleges, in a bill of complaint, that her 


father, J. C., who afterwards died, and of whom she ts an beir, t 


wether 
with L. & G., purchased from the United States au undivided interest 
in a tract of land, a certificate for which issued to L. & G. and the heirs 
of J. C., and the receiver's receipt, and the patent issued by the United 
States, in evidence in the cause, declare the purchase to have been made 


by L. & G, and three other persons by narve, as Lvelrs of J. ©.: liel i, 


That the allegations of the bill are uot sustained by the proof, and that 
a decree directing a partition of the land is errone 


Us. 


No faets are in issue unless charged in the bill. and no proof can generally 
be offered of facts not in the bill, nor can relief be granted for matters not 
charged, although they may be apparent from other parts of the plead 
ings and evidence ; for the Court provounces its decision “ secundum al- 


legata et prabata.” St. Andrews Bay Land Co, vs. Campbell, 


BILL OF EXCEPTIONS.—Instructions not excepted to at the trial, nor re- 


ferred to, nor introduced in the bill of exceptions, will not be noticed by 


560 


the Supreme Court. Union Bank vs. Call, 409 


The facts of the ease are brought before this Court by the Bill of Excep- 


tions, and the Court is cunfined to the questions presented by it. Pons 


vs. Hart, 457 


The party excepting must, at his peril, place as much in his bill as shows 
that the Court did err to his prejudice ; for the presumption is in favor 
of the rectitude of their proceedings, and all decisions made will be pre- 
sumed correct until the contrary appear. 

Wherefore if the evidence on which instructions to the jury were intended 
to bear, be not presented by the bill, the Court will not adjudge such 
instructions erroneous. 

While the Court recognizes the doctrine that upon a writ of error it is 
within its province to look beyond the bill of exceptions, and to consider 
errors apparent upon the face of the record, yet this must be limited to 
such errors only as have not been waived by the pleadings. 

And therefore where a plaintiff, instead of demurring to a plea, replies to 
the same, it is too late to make the objection in this Court that the plea 
is bad. Proctor vs. Hart, 4 

BILL OF PARTIC ‘'ULARS.—(See Pleas and Pleading.) The omission ofa 
bill of particulars is not a proper ground of detmurrer to the declaration, 
McKay vs. Lane, 6 


oo 


BOND.—If a party in a cause dey ending, enters inte a bond to perform the 
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decree or abide the judgment of the Court, it is intended to mean the 
Court which ultimately decides the cause. 

Where a decree in equity was in favor of a defendant, and the bond which 
he had given to perform the decree of the Court was directed to be can- 
celled, ou an appeal from so much of the decree as related to the prin- 
cipal matter, if the same be reversed, that portion of the decree directing 
the cancellation of the bond is also reversed. It 1s only accessory to 
the decree appealed from, followed it, and shared its fate. 

A voluntary bond is valid as a common law contract, if it is entered into 
by competent parties, and for a purpose not prohihited by law, aud is 

, founded upon a sufficient consideration. Archer vs. Hart and Sammis, 

A bond executed and tiled on obtaining a writ of attachment, by the agent 
of the plaintiff, in his character as agent, and professing to bind himself, 
and not his principal, is a substantial compliance with the requisitions of 
the statute, provided the bond be alsu executed by two good and sutli- 
cient sureties. Conklin aud Smith vs. Goldsmith and others, 


CESTUI QUE TRUST.—See Trusts and Trustees.) 


CONCEALMENT.—Concealment of a material fact by the party whose du 
ty it is to disclose it, is sufficient to set aside a contract. White vs. 
Walker, 

CONFESSION.— Whether the confession of a prisoner is or is not volunta- 
ry, is a question for the determination of the Court ; and it is error for 
the Court to refer it to the consideration of the Jury. 

Although the inquiry should, in the first instance, have been restricted to 
the question of the influences which operated upon the prisoner to in- 
duce the confession, yet if it afterwards appeared that such confession 
was not voluntary, the Court should have arrested the examivation, and 
withdrawn the evidence from the jury. 

To render a confession voluntary and admissible in evidence, the mind of 
the prisoner should at the time be free to act, uninflueneed by fear or 
hope. Where the prisoner had been arrested on a charge of arson, on 
suspicion merely, and earried to the magistrate’s office, a large and ex- 
cited crowd of persons attending, from the violence of which the firmness 
and determination of the magistrate was barely sufficient to protect him, 
and thus situated, the excited populace remaining without the office, but 
within the hearing of the prisoner, who exhibited marks of great terror 
and alarm, he, the prisoner, was urged by the Magistrate to confess his 
guilt, saying to him that “they were satisfied of his guilt ; thathe would 
be put upon his trial, and would certainly be hung; that if he had ac- 
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complices, they would be put upon their trial, and not him, if he would 
turn State’s evidence ;” and thereupon the prisoner confessed his own 
guilt, but denied he had any accomplices: Held, That the cireumstanees 
of the case lead to and induce the conclusion that the confession was uot 
voluntary, but was forced from the mind of the prisoner by the “ torture 
of fear.” 

In this case, the prisoner’s guilt, according to the bill of exceptions, rested 


alone en the confession, unsupported by any proof of the circumstances 


) whieh directed suspicion against him; and in the proof of the corpus de 
licti, the statement of the prisoner as to the place where the house was 
fired, was contradicled by two witnesses Simon, a slave, vs, The 
State, 285 
CONFUSION OF BOUNDARIES. (See Jurisdiction.) 
CONSENT.—A deeretal order made by consent, cannot be set aside, either 
upon appeal or rehearing, but an order thus made may be set aside by 
consent. White vs. Waiker, 478 


CONSIDERATION.—Mere inadequacy of consideration, if the bargain be 
fair, is no ground for relief. White vs. Walker. 478 
Where, in a defendant's answer, the “ want of consideration” is formerly 
set up, an lis insisted upon iu the argument, as a substantive defance, 
yet the Court will look into the whole answer to determine whether the 
issue intended te be raised is one of fact, or only an inference of lau 
4 ‘Want of consideration,” as a defence, must be so set up as not to present 
a double issue—in other words, it must simply negative a consideration ; 
and anything beyond that, showing that the party defendant was o1 ly 
deceived or disappointed in that which he relied upon as a consideration, 
chanyes the defence from that of a “ want,” to “illegality” or “failure.” 


Orman. Adm’r., &e. vs. Barnard, Adams & Co., 5°8 


CONTRACT.—Misrepresentation in a material point, innocently made, will 
Vitiate a contract, and be ground for setting it aside, or giving ecompen- 
sation to the extent of the mistake. Ladd vs. Tompkins and Chaires, 895 

Concealment of a material fact by a party whose duty it is to disclose it, 
is sufficient to set aside a contract. 

If the value of a thing sold depends upon a contingency, although great 


advantage may be gained, yet the coatract shall be sustained. White 


a 


vs. Walker, 47 
CORPORATION.— Where the charter of incorporation of a Banking Com 
pany required that subscribers should, at the time of subscription, pay 


to the Commissioners appointed to open books for that purpose, ten per 
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cent. on each share of stock subscribed, and directed that so soon as the 
stock was taken and the ten per cent. paid, trustees were to be elected, 
and the Company fully organized; and by an amendatory act, passed 
after its organization, the Company was authorized to allow any etock- 
holder to surrender his certificate of stock, and take a certificate of full 
stock equal to the amount actually paid in by him, whieh surrendered 

‘ stock the Company was authorized to re-issue: Hetp, 1, That the Com- 
pany were not bound to require of the purchaser of this surrendered 
stock a payment of ten per cent. on each share of stock so purchased: 
2, That the terms of the original charter have exclusive reference to the 
subscribers before the corporation was organized; and 3, That the Com 
pany and not the Commissioners had the power to re-issue the surrend- 
ered stock. 

Where, by the terms of the charter, a Banking Company was authorized 
to sell surrendered stock for cash, and invest the amount in bonds and 
mortgages, and instead thereof, it received the bond and morigage of 
an individual directly, as a consideration for the stock issued to 
him: Hep, That the individual stockholder could not avail bimself of 
this conduct of the Company to avoid hig bond so given. 

A party cannot avoid his contract with a corporation, and thereby diminish 
the fund which was designed as a security for the benefit of the public, 
upon the pretence that there was some abuse of the corporate powers, 
or mismanagement on the part of the Board of Directors, in makiug the 
contract. 

A contract with a corporation may be binding on the parties, though it be 
an abuse of the corporate powers, for which the corporation may be 
answerable to the government which created 1t. 

Where a grant of power is clearly detined, and no mode is prescribed for 
its exercise, it is for the corporation to adopt such mode as, in its judg- 
meat, will secure the purpose contemplated. 

: As a general rule, a grant specifyiug the mode and manner of exercising 

‘ powers, is construed as merely directory, unless there are negative words, 
excluding the right to adopt any other mode. 

When a corporation becomes insolvent, the officers are trustees for credi- 
tors, and the same principles of law which would be applicable to a suit 
in favor of creditors, apply to a suit instituted by a corporation under 
such circumstances. S. L. Ins. and T. Co. vs. Lanier, 


COSTS—As a general rule, the prevailing party is entitled to costs, as 
well in equity as at law ; yet costs do not always follow the decree in 
favor of a party, They are in the sound discretion of the Court, and are 
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to be awarded or refused according to the justice of each particular case. 
White vs. Walker. 


CRIMES AND MISDEMEANORS.—(See Slaves.) 


DECEIT.—In an action for deceit, the covenant of warranty is not the cause 
of action, but the inducement to it. 
The action is not on a breach of the contract, but the fraud or deceit of the 
defendant in the sale. It is. therefore, not requisite for the plaintiff to 
] se! forth the contract, but simply, the fraud or deceit and damages— 
Watterman vs. Mattair, 


DECREE.—(See infant.) 


DEED.—A deed signed by the President, and under the seal of a Corporation, 
prima facie is valid, and the burthen of showing that it was done frau- 
dulently, cr without authority, devolves on the party contesting it. 

A deed by a President of a Bank should conform to the order of the 
Board of Directors, but it is not, on account of a deviation, void, especi- 
ally after a lapse of ten years, and the Bank has received and retained 
money under it; nor does it lie with a stranger to raise the objection, 
Union Bank et al. vs. Call, 


DEFENCE—TIf a particular defence be relied upon as conclusive, it should 

4 be presented in the Court below, by pleading, instructions to the jury, or 

motion for a new trial, and not originally in this Court, as a ground of 

| reversal. Pons vs. Hart, 

DEMURRER.—A demurrer upon the ground of misjoinder of a complainant, 
must be presented in dimine. A party omiiting to do so, and going into 
the merits of a case, waives his demurrer, and the Court will not, except 
in a special ease, allow it to prevail at the hearing. 

Matters dehors the bill, showing a want of interest in a complainant, cannot 
be set up by way of demurrer, but may be raised by way of plea. The 
attempt to set them up in support of a demurrer, is fatal to it. SL. 
In. & T. Co. vs. Lanier, 

The omission of a bill of particulars is not a proper ground of demurrer to 
the declaration. MeKay vs. Lane, 

Where a plaiotiff instead of demurring to a plea replies to the same, it is 
too late to object in the appellate court, that the plea is bad. Proctor vs. 
Hart, 


DEV ASTAVIT.—See Limitations.) 
DOWER.—The widow is not entitled to be endowed of real estate purchased 
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by her deceased husband and his partner, with the partnership funds, 
for partnership use and convenience, and held and owned as part of the 
joint stock or property of the partnership, when her claim comes in con- 
flict with that of the surviving partner, or a creditor. 


Although such estate be conveyed to the partners, so as to vest in them a 
legal estate as tenants in common, yet in the absence of an express 
agreement, or of circumstanees showing an intent that the estate is to be 
beld for the separate use of the partners, it will be considered, in equity, 
as vesting in the partners in their partnership capacity, subject to an 

implied trust that they shall hold it until the purposes for which it was 
purchased have been accomplished, and that it shall be applied, if neces- 
sary, to the payment of the partnership debts. 

At law, upon the death ofthe partner, his share or interest in the realty 
held and owned by the firm, is east by descent upou the heir, and he 
becomes tenant in common with the surviving partner ; and so, at law, 
the widow may have dower assigned her in such share or interest; 
but both heir and widow.will take the estate the ancestor and husband 
beld therein, clothed with the same trust in equity, for those who are en- 
titled to the beneficial interest, whether surviving partners or creditors. 
Loubat vs. Nourse, 350 

A wife is not entitled to dower in shares of stock of a Land Company dis- 
posed of during the life time of the husband. MeDougald vs. Hep- 
burp, 568 


ELECTION.—The intention of the testator to dispose of property not his 
own, thereby imposing upon the legatee the obligation to elect, must be 
expressed or clearly implied in the wil) itself. Parol evidence cannot 
be received to establish it. Young, Adm’r. vs. McKionie, Adm’r., 642 


EQUITY.—({See Jurisdiction.) 


If a creditor seeks the aid of a Court of Equity against the real estate of 
bis debtor, he must show a judgment at law creating a lien upon such 
estate; and if he seeks such aid in regard to personal property, he must 
show an execution, sued out and pursued to every available extent.— 
Barrow vs. Bailey, Adm’r, 9 


ERROR.—Courts of Error will not consider an assignment of error which is 
presented as a mere abstraction, when the party has been in no degree 
damnified thereby ; or, where the error, if it is one, is either corrected by 
the Judge bimeelf, or is rendered harmless by the subsequent events of 

the trial. McKay vs. Lane, 
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The admission of a deed in evidence, after its 


ction by th 
not error unless prejudice or injury is shown. 


It is not error to refuse an indefinite instruction. Union Bank et ; 
Call, 10) 


While the court recognizes the doctrine that upon a writ of error. if 





in its province to look beyond the bill of exceptior nd t 
errors apparent upon the face of the reeord, yet t Y 
such errors only as have not been waived by th: 
} And therefore, where a plaintiff, instead of «de, etoa plea 

to the same, it is too late to make the objec tion in thi ut th 
plea is bad. Proctor vs. Hart, 

ESTOPPEL.—In an action against C. as a surety for S. in a replevin | 
conditioned for the re-delivery of the property attached, to abide th 
nal order of the Court, he pleaded that at the time cf, and prior t 
institution of the original suit by attachment, S. the defendant the: 
and the principal in the replevin bond, was dead: Hrup, That the 1 
ter set up in such plea does not constitute a sufficient bar to ac 
that C. is estopped by the bond, as well as by the judgment in 
original suit, to aver the death of S. prior thereto. 

Eatoppel, by deed, concludes the party executing it, not only as to the 1 
point intended to be effeeted by the instrument, but also as to any 
stated or recited in it. 

Judgments and decrees, as estoppels, conclude parties and privies 

) The ground on which persons standing in the relation of privity to th 
litigating party, are bound by the proceedings to which he was a } 
is that they are identified with him in interest ; and whenever this 
tity is found to exist, all alike are concluded. Where, theré 
binds and obliges himself that the defendant in an attachment s 
cause the property levied upon, and replevied by the said bon 
forthcoming to abide the final order of the Court 1 the said suit, he 
nected himself in privity with the proceedings therein, and m: 


record of the judgment conclusive evidence against him. 


Whenever the matter of the estoppel is apparent on the face of the rec 


advantage may be taken thereof upon demurrer. Collins vs. M 


yi} 


EVIDENCE.— After the testimony in a case has been closed, 


has the right to re-examine a witness, or fo introduce any new « 
but when through the jnadvertence of counsel, o1 
enforcement of tI ] Id defe he : 

ro ft : af : 
he a e ps 
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Per Thompson, J—Such relaxation rests in the sound discretion of the 
Judge, and if he errs in admitting or refusing to admit the testimony 
offered, this Court has jurisdiction to review the judgment and correct 


the error. Barber vs. State, 199 


Objections to the admissibility of evidence must be made before it goes to 
the jury; it was therefore too late after an instrument of writing was 
read to the jury to object that its execution was not sufficiently proved. 

Thejgeneral rule No. 23, of the Reg. Gen. Jan’y. Term, 1847, had in view 
the question of the costs of proving documentary evidence intended to 
be offered on the trial of a cause: it is not obligatory on either party to 
give notice of all the documentary evidence intended to be introduced. 


McKay vs. Lane, 268 


The admission of a deed in evidence, after its rejection by the J udge, is 
not error, unless prejudice or injury is shown. 


Books of account of the Cashier of a Bank not evidence as to strangers. 


Union Bank ef al. vs. Call, 409 


Where a party has substantially the benefit of a paper as evidence before 
the jury, the case will not be reversed because it was not formerly read, 
or because the Court had rejected it as evidénce in the previous pro- 


gress of the trial. Pons vs. Hart, 457 


Testimony merely conjectural is wholly inconclusive, and ought not to be 


received. White vs. Walker, 478 


Only such matters of fact set forth in the answer of a defendant, as are 
clearly responsive to the allegations of the Bill, will be considered as 
evidence in the cause. Matters of fact set up and insisted upon as a sub- 
stantive defence, must be established by proof alzunde. 


The general rule that “a well connected train of cireumstances is as con- 
elusive of the existence of a fact as 1s the most direct and positive evi 
dence,” is as applicable to a Court of Equity as to a Courtof Law; and 
80 also is the other general rule, that “the best evidence the nature of 
the case admits of, must always be produced.” 

But the former of these rules is not of universal application, and therefore 
reference ought always to be had to the nature of the fact to be proved ; 
for there are some facts peculiarly susceptible of positive proof, whilst 
others, from their very nature, can be established only by circumstances. 


In the consideration of a fact which is peculiarly susceptible of positive and 
direct proof, the Court will not be influenced by mere circumstances to 


adopt a conjeetural conclusion in regard to its existence. Orman, Adm’r. 
&e., ys. Barnard, Adams & Co., ’ 
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Where A. alleges. in a bill of complaint, that her father, J. C.. who after- 
wards died, and of whom she is an heir, together with L. & G., pur- 
chased from the United States an undivided interest in a tract of land, 
a certificate for which issued to L. &. G. and the heirs of J. C., and the 
receiver's receipt, and the patent issued by the United States, in evi 
dence in the cause, declare the purchase to have been made by L. & G., 
and three other persons by name, as heirs of J. C.: Held, That the alle- 
gations of the bill are not sustained by the proof, and that a decree di 
recting a partition of the land, is erroneous. 

No facts are in issue unless charged in the bill, and no proofs. can gen 
erally be offered of facts not in the bill, nor canreliefbe granted for mat- 
ters not charged, although they may be apparent from other parts of the 
pleadings and evidence ; for the Court pronounces its deeision “ seenz- 
dum allegata et probata.” St. Andrews Bay Land Company vs. 
Campbell, 

EXCEPTION.—A refusal to give instructions on a mere abstract preposi 
tion, not based on any color of evidence, affords ne ground of excep 
tion. 

And even where a charge is given to the jury which is entirely abstract, 
or out of the case, so as not to affect it, although the charge be erroneous 
as a proposition of law, yet this will not constitute a ground of exeep 
tion. Proctor vs. Hart, 

EXECUTION.— Upon a proceeding in scire facias quare executionem non 
two writs successively issued and retured nihil, are equivalent to one 
writ returned scire feci, and the Court may, upon such returns of nihi/, 
proceed to award execution. 

When such writ of execution is awarded upon a return of scire feci, the 
defendant is concluded by the judgment; but when it is awarded upon 
two returns of nihi/, the defendant may afterwards present his defence 
by audita querela, or upou motion to the Court, and may have the full 

benefit thereof. Barrow vs Bailey, Adm’r., &e., 

Under the act of March 15, 1844, Sec. 2, an exe2ution is in force until sat 
isfied ; if a sheriff endorses any action thereon, it is not his duty to re- 
turn the same to the Clerk’s office, nor does the writ thereby become in- 
operative, unless the same is satisfied. Mercer vs. Hooker, 

When a fiert facias, or other execution, is taken out on a judgment, with 
in the time limited by law, and which is not executed, the plaintiff may 
sue out a new writ of execution at any time afterwards, without a scire 
facias, provided the first writ be returned aid filed. Jordan ys. Pet 
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7 ase of Mereer vs. Hooker, (5 Florida Reps., 277,) referred to, and the 
loctrii me‘sauctioned aad affirmed, viz: “ That where a bill 


or property was taken in the name of the wife, but the purchase 

y bad been paid by the husband, in the absence of proof that the 

money so paid belonged to the wife, neither her title, nor the title of 

any one claiming through her, will be permitted to defeat the lien of an 
execution against ber busband.” Ciaig vs. Gamble, 


FORECLOSU RE—(See Mortgage.) 
FRAUD.—Inadequacy of price. in asale of property where the vendor is 
rreatly indebted, is a mark or badge of fraud. and, whenassociated with 
ther circumstances of suspicion, may be couclusive. Where, therefore 

1 vendor who was largely indebied, and embarrassed by the pressure 

if his creditors, sold bis entire estate, real and personal, to a friend and 
relative whom he summoned from a distance to make the purchase, at a 
price cousiderably less than the fair market value of the property, and 
than the sum of his debts, the conferences between the vender and 
purchaser during the negotiations being secret, and no appraisement by 

r reference to any third person on the quesiion of values, and the 
vowed intention being to prevent the properiy from being sacrificed by 


litors at sales under legal process; it was held, that fraud might 


tv be inferred therefrom, and that the conveyance, in equity, 
bould b usidered valid only as to the consideration p.id by the pur- 


which was actually appiied to the payment of the debts of the 
vel ud that the overplus or residue should be held by such pur 
trust fund, for the benefit of the creditors of the vendor.— 

‘ vs. Builey, Adm'r, &e., 


uty of a party, upon discovering a fraud, to take immediate 


step the t ion of his contract. By his ratifieation of the acts of 
s 
he complains, and to which he was a willing party, he is forever 


ned from setting up sucha defeuce. 8S. L. In. & T. Co. vs. La- 


Proud is not to be presumed, but must be proved; and this is the general 
ule, as well in equity as at law. 

pn equity, fraud will sometimes be presumed from the nature and subject 
of the bargain itself. being such as no man, not under some delusion 
would make, on the one hand, and as no honest and fair man would ac- 
cept, on the other; and it will be presumed from the cireumstances and 
sondition of the parties contracting; and these instances form exceptions 
to the general rule. 


Where one greatly indebted, although not actually idsolvent, with th 
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avowed design of removing from the country, makes a sale of all his 
property, real and personal, receiving payment partly iu eash, partly in 
adebt due by him tothe vendee, and for the residue the promissory 
notes of the vendee, which were subsequently paid, and possession of 
the property sold followed and accompanied the conveyance: Hexp, 
Not to constitute evidence of fraud, although it appeared that the ven- 
dee was the mother-in-law of the vendor; and that owing to the subse- 
quent misconduct of the vendor, the proceeds of the sale were lost to 
his creditors. 

Where it appeared that subsequently to the sale, upon the entreaties of 
the vendee, who was unwilling to be separated from her daughter, and 
upon her promise to remember ber grand children liberally in her will, 
the vendor yielded to the said solicitations and promises, abandoned 
his intention of removing, and resided with the vendee, but never as- 
sumed any dominion or contre] over the property sold, it was held that 
it did not constitute such a possession in the vendor from which a se- 
eret trust in his favor would be inferred, so as to make the transaction 
fraudulent by construction of law. Wilson and Cleland vs. Lott, 

Fraud is not to be presumed, but must be proved. White vs. Walker, 


FREE PERSONS OF COLOR.—A free person of color should not be sued 
by guardian ; he is under no meapacity or disability with regard to the 
defence of suits brought against him, but may appear and defend by at- 
torney as other. persons of full age. 

A free person of color, who is defendant in a suit upon a bond, bill or note, 
&e., may by plea deny the execution thereof in the manner provided by 








law ; the interposition of such plea, sworn to, does not make the party 
a witness within the 42d section of the Act of Nov. 21,1828. Davis 
vs. Elliot's Adm’r., 

HEIR.—Where M. devised all his property, real and personal, to his wife 
al i uchter E. W. and his son R., and E. W., the daughter, died 
und . unmarried and without isst Hevp, that R. upon the death 
of E. W., 1 e, by the laws of Florida, her sole heir; aud that upon 
th: | ing a second busband, and her son R. sur- 
vivine. R.1} e sole heir to the whole real estate of M., the original 
test \ A . vs. MeKinnie Adm’r., 

INDIC -—~({S s } 

VFA ng tl ale of real estate, for the pur- 
\ tiv t wa 
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take under the sales made in pursuance thereof, he may be estopped 
from saying that the sales are void; for by receiving so much of the 
proceeds as properly belong to him, he affirms the sale, but is not es- 
topped from contesting the other portions of the decree. Young's 
Adm’r. vs. McKinnie’s Adm’r., 542 


INTEREST.—The act of March 15, 1844, changing the rate of interest, does 
not affect a contract made before, but which became due and payable 
after it was passed. The rate of interest on every contract is to be 
regulated by the law as it existed at the time such contract was made. } 
Myrick vs. Battle, 345 


INSTRUCTIONS.—(See Exception.) 


ISSUE.—No facts are in issue unless charged in the bill, and no proofs can 
generally be offered of facts not in the bill, nor can relief be granted for 
matters not charged, although they may be apparent from other parts 
of the pleadings and evidence ; for the Court pronounces its decision 
“secundum allegata et probata.” St. Andrews Bay Land Co. vs. 
Campbell, 560 


JUDGMENT.— Where a judgment upon a verdict was defectively entered, 
and the Court afterwards, on motion, ordered a new judgment to be 
entered nunc pro tunc, such latter entry, as between the parties to the 
record, relates back to the date of the first entry, and is to be regarded 
and treated to all intents as entered at that time; and it will rectify 
and cure any variance between the original entry of the judgment and 
the execution issued thereon. Jordan vs. Petty e¢ ai., 326 a 

The death of a party defendant pending the suit, and before judgment 
therein, does not render such judgment void, but merely voidable, upon 
a writ of error coram vobis. 

Judgments and decrees, as estoppels, conclude parties and privies only. 
The grouad on which persons standing in the relation of privity to the 
litigating party are bound by the proceedings to which he was a party, 
is that they are identified with him in interest, and whenever this iden- 
tity is found to exist, all alike are concluded. Where, therefore, one 
binds and obliges himself that the defendant in an attachment suit 
would cause the property levied upon and replevied by the said bond 
to be forthcoming, to abide the final order of the Court in the said suit, 
he connected himself in privity with the proceedings thereon, and made 

yy : the record of the judgment conclusive evidence against him. Collins 
vs. Mitchell, 364 
It is irregular, in an action of replevin, to make an order for the issuing of 
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a writ of return and restitution before final judgment. Such an order, 
when a party is entitled to it, should form a part of the final judg- 
ment, 


In an ordinary case, a judgment dismissing a suit is a final judgment, but 
an action of replevin is an extraordinary remedy, aud in such action, 
a judgment dismissing the suit is not final, and error cannot be assigned 
upon such an order until after final judgment. 


The 11th section of the act of March 11th, 1845, provides that if it shall 
appear, upon the non-suit of the plaintiff, or upon trial, cr otherwise, 
that the defendant is entitled to a return of the goods, he shall have 
judgment therefor accordingly, with damages, &c., unless be shall elect, 
de. 


By a judgment dismissing the suit, it does otherwise appear that the de- 
fendant is eutitled to a return of the goods, and the necessary proceed- 
ings to enforce such return may be had on such judgment. Branch, 
Adm’r., &e., vs. Branch, 447 

Upon a petition, under the statute of December 11, 1824, for the fore- 
closure of a mortgage, given by husband and wife, to secure the pay- 
ment of a note of the husband, and for judgment on the note, a judg- 
ment, or decree of foreclosure, may be entered against both husband and 
wife, and a judgment may be entered against the husband only upon 
the note, as in other cases. 

Y In such a case, it is error to enter a joint judgment against the husband 

ia and wife. Daniels and Wife vs. Henderson, 452 
JUDICIAL SALE—Ten years is not a reasonable time within which to 
perfect the title, after objections by purchaser, under a judicial sale by 
the Master, of real estate. 

Where time is given, the party should be put under terms to procure the 
title speedily. 

Tle practice of allowing time to perfect title not encouraged; the Court 
and parties should take care before hand that the title is in a state to be 
sold. ° 

A material distinction exists between the actual existence of the title, and 
the state of the evidence of the title; iu the latter event, the Court may 
give time to reform and amend it. 

A purchaser not permitted to cast about for a title, after a judicial sale; 
Lord Redesdale’s rule in selling land under a decree of Court commend- 
ed. Myers vs. Nourse, Adm’r., &e., 516 


JURISDICTION.—The Supreme Court of the United States has, under 
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the laws of Congress, appellate jurisdiction over ceriain decisions of the 
State Courts. Carter vs. Beunett, 



































To enable a cestui gue trust to claim the jurisdiction of a Court of Equi 
ty in asserting a legal title, it must be distinetly and positively al 
ledged that the trustee had refused the use ef his name to the party 
beneficially interested in an action at law 

A Court of Equity will not entertain jurisdiction on the ground of pre 
venting a multiplicity of suits, merely because the complainant has ¢ 
multitude of suits to brng depending upon the same question or the 
same title, but will entertain such jurisdiction where the bill is in the 
nature of a bill of peace, as where the party is in possession, ahd is 
threatened with numerous actions, and in cases where a Court of Equity 
having entertained jurisdiction upon a clear ground of Equity, as for a 
discovery, will also give relief, cousequeut upon discovery. 

A Court of Equity will not entertain jurisdiction in cases of confusion of 
boundaries, upon the ground merely that the boundaries are in contro 
versy, but will require that there should be some equity superinduced 
by the act of the parties, such as fraud, gross negligence, or misconduct 
on the part of those whose duty it is to preserve aud perpetuate such 
boundaries. Doggett vs. Hart, 

Where there is a wrong there is a remedy, and the State Courts are com 
petent to give redress m all eases in which exclusive jurisdiction is not 
given to the Federal Courts. 

If a wreng or injury be done by an officer of the General Government, 
without authority, he is liable, like any other citizen, to be sued in the 
State Courts. Crawford & Seat vs. Waterson, 


JUSTICES COURT.—(See Appeal.) 


LEGACY .—It is a general rule that a legacy shal! be taken to vest at the 
death of the testator, unless manifestly against the intention of the 
will. 

When a testator directs the whole of his property to be kept together, for 
the use and benefit of his wife and children, until the bappening of 
certain events, making no other provision for their support and main- 
tenance, such circumstances are indicative of an intention on the part of 
the testator, to give the principal, and will have the effect to vest the 
legacy. 

A devise in the folloy ing words: “ Also, I direct that all the pre 
real or personal, that I obtained from the estate of B. M. 

returned to R. M., minor heir of said BM. or such porti 
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may have in my possession,” is specific, and is not liable to abatement 
for the benefit of the residuary Legatees. Ae/d also, That under this 
clause of the will, only such property as had beeu received by testator, 
and remained in specie in his possession, at the time of his death, pass- 
ed to the legatee, and that slaves, the after issue of those received from 


x 


the estate of B. M., were not included in the bequest. Young, Adm’r. 


ys. MeKionie, Adm’r,, . 


LEGATEE.—tThe Statute of distribution affords ne rule to determine the 
extent of a Legatee’s interest. Lines vs. Darden and Wife, 

LIMITATIONS, STATUTE OF.—The Statute of Limitations of five years, 
is not a good plea in bar to an action under the Statute 30 Car. 2 ¢., 7, 
(explained and made perpetual by the St. 4 Wm. & Ma, e. 24, s, 12,) 
against the executor, or administrator of au executor or admumistrator, 
for a devastavit committed by the latter in the administration of the es 
tate of the first testator or intestate; such actions not being grounded 
ov any contraet, or lending; aud being founded on the Statute aforesaid, 
which is a speciality. 

In actions under the Statute aforesaid for a devastavit, it is not necessary 
that a judgment should be previously obtained against the executor or 
administrator who has committed the waste, ascertaining assets in hand 
applicable to the plaintiff's debt; and therein such action differs from 
the action for devastavit at common law against executor or administra- 
tor for waste comnutted by himself. Brockenbrough’s Adm'x. ys. Camp- 
bell’s. Adm'x., 


MARRIED WOMEN.—In this State, by statute, a married woman may 
acquire a separate and independent title to both real and personal prop- 
erty, during coverture, by bequest, demise, gift, purchase or distribution, 
subject however, to the same becoming liable to the debts of the bus- 
band, unless an inventory thereof is filed and reeorded, within six 
months from the time the title vests in her, as specified in the statute ; 
the record of title papers particularly deseribing the property given to 
the separate use of a married woman, is @ sufficient inventory and com- 
pliance with the statute. 

The exclusion by the Circuit Court, of a bill of sale of a chattel to a mar- 
ried woman, because the execution thereof was not proved before it 
was recorded, was erroneous ; but as it did net appear from the instru- 
ment that the property was to be the separate property of the wile, or 
by any evidence that it was paid for with the separate money of the 
wife, but purchased and paid for by the husband, it became his proper 
ty, and subject to his debts, and therefore the party was not injured by 
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the error of the Court in the exclusion of the evidence. Mercer ys. 
Hooker, 
8S. P. Craig vs. Gamble, 


MASTERS’ REPORT.—A Master must not go beyond the matters referred 
to him ; if he does, bis report, so fa: as relates to that matter, is a oul- 
lity. 

A reference to the Master will not authorize a report by him more exten- 
sive than the allegations and proof. 

A report which is erroneous on its face, may be enquired into without any 
exceptions. 

The report of a Master containing upon its face material errors, should 
not be made by the Court the basis of a decree. White vs. Walker, 


MISREPRESENTATION.—Misrepresentation in a material point innocent- 
ly made, will vitiate a contract, and be ground for setting aside, or giv- 
ing compensation to the extent of the mistake. Ladd vs. Tompkins & 
Chaires, 


MORTGAGE.—A purcbaser under an executory contract, in possession of 
the premises, has an interest, which is the subject of mortgage or sale, 
and which is devisable and descendible as his real estate. 

H.. a vendor, and L.,a vendee, agreed to rescind a contract of sale, the 
former paying to the latter the value of the property over andabove the 
amount remaining due, and the latter sufrendering the contract. L., 
prior to this agreement, being in possession, executed a mortgage on 
his equity, to B. which had -been duly recorded, and was outstanding at 
the time ; of which, however, H. had no actual notice. Hep, that this 
rescission did not affeet or impair the rights of B., the mortgagee. and 


that he was entitled to a foreclosure and a sale of the property in the 


possession of H. Hex», further, that H. should be considered in the 
light of a subsequent purchaser, and that as a consequence, the record 
of the mortgage to B., was sufficient notice to him of its existence. 

In such a ease, where the first note secured by the mortgage to B. was 
paid by, and assigned to H., it would be fruitless to apply the proceeds 
of property which he owned, to the satisfaction of the note thus paid, 
unless the property was inadequate to pay more than this note and the 


iount due under the contract of purchase at the time of its rescission. 
Holbrook vs. Betton & Higgs, 
Where, to secure a loan of money, the borrower executed an instrument of 
writing authorizing the lender, upon default in repayment of the money 
botrewed, to euter upon the premises of the borrower, and take and car- 
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ry away certain slaves specified therein, and sell d dispo j 
and from the produce of the sale to pay himself the money d 
expenses, returning the overpius, i{ any : Heip such a 
was nota mortgage, but a power 

The act of January 30, 1838, entitled an act to amend au a ) reguil 
the foreclosure of mortgages. (Thomp. Dig., 876, ch. 5, $ 1.) consisler 
and interpreted to be intended to limit and restrict the operatis ) 
of certain classes of conveyances therein mentioned, and not to extend or 
enlarge the effect of others. MeGriff, Adm’r., &e., vs. Porter, et al., 

By our Statute of December 11, 1824. providing for the foreelosure 
mortgages, an anomalous proceeding is authorized, partaking partly 
Chaneervy and pe rtly »f common law prine p es 

Ur if it P l petit ie Tf ] 1? r? ig nw 
band ar i \ t i t r on i o i 
iudem n the uote, a j ‘ Lec 
tered? av: nst both Ht bar ii Wite, anda idgmen nav 
against the husbaud ov ! ihe note, a f Yr case 

In such a case, it is error to enter a joint judgment ruinst the 
and wife 

The wife is a necessary party to the proceeding so far as regards the f 
closure. but not as tothe note. Daniels and Wife, vs. Henderson, 52 

NEW TRIAL.—An appeal or writ of error does not fic 0 i 
a new trialin a common law ease. Dawkins vs. Carroll, 407 


NOTICE.—Notice to an agent is notice to the principal. Union Bank ef a/ 
vs. Call, 


OFFICER.—If a wrong or injury be done by an officer of the General Gov- 


erment. without authori y, he is liable, like any « ther citizen, to be 


, 
suea 


in the State Courts. Crawiord & Seat vs. Waterson, 


PARTFIES—Where a party is made aco plaintiff, without his privity or 
consent, the proper motion is that his name be stricken out; not that the 
bill be dismissed, even as to him. 8S. L. Ins. and T. Co. vs. Lanier 


“ 


PARTNERS.—(Sce Dower.) Although an estate be conveyed to partners 
so as to vest in them a legal estate as tenants inecommon, yet in the ab- 
sence of an express agreeinent, or of circumstances showing an intent 
that the estate is to be held for the separate use of the partners, it will 
be considered in equity as vesting in the partners in thew partnership 


capacity, subject to an implied trust that they shall hold it until the pur 
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poses for which it was purchased have been accomplished, and that it 
shall be applied, if necessary, to the payment of the partnership debts. 







































At law, upon the death of the partner, bis share or interest, in the realty 
held aud owned by the firm is cast by descent upon the heir, and he be- 
comes tenant in common with the surviving partner; and so at law the 
widow may have dower assigned her m such share or interest, but both 
heir and widow will take the same estate the ancestor and husband held 
therein, clothed with the same trust in equity for those who are entitled 
to the beneficial interest, whether surviving partners or creditors. Lou- 
bat vs. Nourse, 350 

A partner purchasing must give a full account of the state of the property. 

As if the party making the representation was speaking not from person- 
al knowledge, but with reference to accounts that were equally open to 
both parties, aud the representations were justified by such accounts. 
White vs. Walker, 478 


PARTY WALL.—The building of a party wall by the owner of a lot, 
gives him no right to claim contribution from the owner of the adjoin- 
ing lot, without express agreement of the parties. Orman, Adm’r., vs. 
Day, et al, — 385 


PILOTS.—An agreement amongst pilots to associate together for their bus- 
iness, is not illegal. Jones vs. Fell, 510 


PLEAS AND PLEADING.—It is too late, after plea to the action, for the 
defendant to demand a bill of particulars. , 
The statute requiring the plaintiff to file with his declaration a copy of the 
eause of action, is merely directory ; but still the defendant may refuse 
to plead until a copy is filed or furnished him. He has a right to hie 
rule on the plaintiff, when made at a proper stage of the case, after ap- 
pearance, but he waives this right by plea to the action It is, howev- 
er, discretionary in the Judge who tries the case to grant the order at 
any time before the trial. Watterman vs. Mattair, 211 
A plea which is defective in the essential quality of certainty as to time, 
is bad on demurrer. 
Whether on the failure of a Judge to hold the term of Court at which a 
sums. ad resp. is made returnable. it is nevertheless a term for pleading, 
. and whether the defendant is bound to plead to the declaration filed at 
said term. Qu.? McKay vs. Lane, 268 


POWER.—A Court of Equity will aid a defective execution of a mere 
Power, unless it is inequitable to others; but in its non execution it as- 
®ues dv jurisdiction, 
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A party who seeks the aid of a Court of Equity in executing a Power, 
must show in himself some superior Equity to him against whom it is 
asked. Where the Equities are equal, the Court will not compel the 
donee to do that which he will not do for himself, but will remain pas- 
sive. 

Equity will not even aid a defective execution of a Power, to the disinher- 
itance of the heir at law. 


The soundness of the doctrine of illusory appointments, as connected with 
discretionary powers, questioned. Lines vs. Darden and Wife. 

Where, to secure a loan of money, the borrower executed an instrument 
of writing authorizing the lender, upon default in repayment of the mo- 
ney borrowed, to enter upon the premises of the borrower, and take 
and carry away certain slaves specified therein, and sell and dispose 
of them, and from the produce of the sale to pay himself the money 
due, and all expenses, returning the overplus, if any: Hexp, That such 
instrument was not a mortgage, but a power. 


A power is simply collateral, and without interest, or a mere naked pow- 
er, when to astranger, authority is given to dispose of an interest, in 
which he had not before, nor has by the instrument creating the power, 
any estate whatsoever ; but when the power is given to a person who de- 
rives, under the instrument creating the power, or otherwise, a present 
or future interest in the property which is the subject of the power, it 
is then a power coupled with an interest: Heip, Therefore, in the pres- 
ent case, that the power given or created is a mere naked power, un- 
connected with any interest or estate in the property, the subject of 
the power ; and though founded upon a consideration, and therefore ir- 
revocable by the grantor in his life time, yet that it was revoked by his 
death before the execution thereof. MeGriff, Adm’r., de. vs. Porter, 
et al., 


PRACTICE—(See Record.) It is a practice of doubtful utility and not to 
‘be encouraged, to permit, in the Appellate tribunal, oral adinissions to 
supply the defects and omissions in the record. Orman, Adm’r., ce. vs. 
Barnard, Adams & Co., 


RECORD.—It is the duty of the Appellant or his Attorney or Solicitor, to 
see that the original record of a cause, about to be removed into the 
Supreme Court, is correctly made out and skilfully prepared. 

It is a practice of doubtful utility and not to be encouraged, to permit in 
the Appellate Tribunal oral admissions tosupply the defects and omis- 
sions in the record, Orman, Adm’r., dv. vs. Barnard, Adams « Co,, 


51 


528 
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RELEASE.— A release under seal is good without a full consideration. U. 
Bank et al. vs. Call, 409 


RELIEF.—No facts are in issue unless charged in the bill, and no proofs 
ean generally be offered of facts not in the bill, nor can redief be granted 
for matters not charged, although they may be apparent from other 
parts of the pleadings and evidence ; for the Court pronounces its clecis- 
ion “secundum allegata et probata.” St. Andrews Bay Land Co. vs. 
Campbell, 560 


REPLEV IN.—(See Judgment.) 
SALE—(See Judicial Sale.) 
REPORT.—(See Master's Report.) 


SET OFF.—The statute of the State of Florida confers upon a defendant 
the right to plead a set-off, upon which he is entitled to judgment against 
the plaintiff, if his demand proved exceeds that of the latter. 

After plea of set-off pleaded, and issue joined, the plaintiff has a right to 
discontinue his suit upon payment of costs ; and this is imperative when- 
ever an order for discontinuance is entered in the Clerk’s office. But it 
is in the power of the Court to relax the rule upon special affidavit and 
motion. 

If the costs are not paid, or if the order had been conditioned on the 
payment of costs, the only remedy of the defendant would be by mo- 
tion in the Court below, to set aside the discontinuance, on the refusal 
of the plaintiff to comply with the terms of the order or rule of Court. 


Buffington vs. Quackenboss, 196 
. After a plea of set-off pleaded, and before the cause is submitted to the 
Jury, the plaintiff has a right to take a non-suit. Clark vs. Wall, 476 


SLAVES.—The law of Florida discriminates between free white citizens 
and persons of color, whether bond cr free, in the mode aud degree of 
punishment for the same offences ; the first named being amenable to 
the act of February 10th, 1832, while the latter are provided for in the 
act of November 21, 1828. 

The maxim of “ /eges posteriores priores contrarias abrogant,” is not ap- 
plicable to cases where the precedent act is special or particular, aud 
the subsequent act is general, the rule being, that a later general act does 
not work any repeal of a former particular statute. Hence it follows, 
that the act of November 21, 1828, in relation to crimes and misdemean- 
ors committed by slaves, free negroes and mulattoes, is not repealed by 
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the aet of February 10, 1832, in relation to crimes and misdemeanors 
generally. 

Slaves and free persons of color may be guilty of many of the offences 
which may be committed by white persons; in such case, if it is an 
offence at common law, the indictment must be under the act of 1828, 
because this statute regulates the punishment, and if it is an offence ere- 
ated by the statute of 1832, or any other act a slave or free person of 
color can commit, the indictment should be under both statutes, that 
which creates the offence, and the act of 1828, which prescribes the 
punishment. Luke a Slave, vs. State, 

In all relations and in all matters, except as to crimes, a slave is regarded 
by our law as property ; and therefore the rule that the principal is not 
liable to an agent, or employee, for damages occasioned by the negli- 
gence or misconduct of another agent or employee, is not applicable to 
slaves. 

The contract of hiring of a slave, between the owner and the hirer, consti- 
tutes a bailment of the slave, and the hirer is bound to take ordinary 
care of him. Forsyth & Simpson vs. Perry, 


SOLICITOR.—(See Attorney and Solicitor,) 


SUPREME COURT.—The 8 § of the 5th article of the Constitution, giving 
power to the Judges of the Circuit Court, or a majority of them, to 
preside in the Supreme Court, and hold the sessions thereof, was tempo- 
porory and special, and does not apply to the Court as it 1s at present 
constituted, so far as to authorize a majority of the Justices to hold a 
term. 

The 5th section of the act of January 11, 1851, by necessary implication, 
requires the action of three Judges in every case, who must all hear the 
argument, and confer together upon the judgment, although two being 
& majority, may pronounce the judgment of the Court. Griffin vs. 
Orman 

The Supreme Court have no power to consider the weight of evidence 
as if they were a jury, and ean only do so when the question is presen- 
ted to them on motion fora pew wial, or other appropriate mauner. 

Pous vs. Hart, 

SURETY.--(Sce Estoppel.) 


TERMS OF COURT—Where the term of a Court is adjourned, after the 
day appointed {or ils coumeucemeut, to another day, it is but a prolon- 
vation of the term ; but when the term is postponed by an adjournment 


5 
before its commencement, and *n anticipation of the appointed time, to 
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another day, the return thereof is adjourned; and those things which 
were appointed to be done on the first day of term, are postponed and 
adjourned also to the deferred time : Therefore, the term of this Court 
appointed by law for the 3d Monday of March, having been, by an or- 
der of the 18th February preceding, postponed and adjourned to Mon- 
day, the 11th day of July, the transcript of the record of a cause 
filed on the last named day, was filed in due time. Wilson and Cleland 


vs. Lott, 802 
TESTIMON Y.—Testimony merely conjectural is wholly inconclusive and 

ought not to be received. White vs. Walker, 478 
TITLE—(See Judicial Sale.) | 
TRESPASS.—Trespass will lie in favor of one having possession, against a 

wrong doer. 


Trespass vi et armis, and not case, is the appropriate remedy, where the 
injury is immediate and direct. Crawford and Seat vs. Waterson, 472 


TRUSTS AND TRUSTEE—(See Jurisdiction.) To constitute a trust, 
three cireumstances must concur: Sufficient words to raise it, a detinite 
subject, and a certain and ascertained object. No commendatory terms 
of a will, expressing a “ wish,” “ will,” or “desire,” &e., are sufficient, 
unless there be certainty as to the parties who are to take, and whut 
they are to take. 


Whenever the subject to be administered as trust property, and the ob- y 
jects for whose benefit it is to be admimstered, are to be found ina will 
not expressly creating a trust, the indefinite nature and quantum of the 
subject, as well as the indefinite character of the objects, are always 
used by Courts as evidence that the mind of the testator was not to cre-' 
ate a trust. 


The words “ will and desire” are not necessarily mandatory. They would 
be sufficient to raise a trust, if not coupled with words inconsistent with 
such construction. Lines vs. Darden and Wife, 51 


Although, as a general rule, the plaintiff in ejectment must show a legal 
title, to enable him to maintain the action, yet in particular cases, where 
ejectment is brought upon the demise of a cestui que trust, the jury 
will be permitted to presume that the trustee has made a regular sur- 
render of estate, in every case where the purposes of the trust estate 
have been satisfied, or the beneficial occupation of that estate by the 
possessor induces a supposition that a conveyance of the legal estate has 
been made to the party beneficially interested, or where the trust is 4 
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plain one, and a Court of equity would compel the trustee to make a 
conveyance. Doggett vs. Hart, - 215 





USURY.—The statute against usury is salutary in its operation, and it is of 
paramount importance to guard it against the shifts and devices usually 
resorted to to evade its operation. 

Whether or not a contract is usurious, is a question of law, and it is with- 
in the province of the Court to determine that question, and to instruct 
the jury accordingly. Belden vs. Gray, 504 

VENDOR AND VENDEE—(See Mortgage.) 

VENUE —The venue being correctly stated in the margin is sufficient, al- 
though a wrong venue be inserted in the body of the declaration. Mc- 
Kay vs. Lane, 

VERDICT.—This Court will not disturb a verdict merely on the ground 
that the facts of the case did not call for a certain instruction which was 
given by the Court, and which instruction was correct in principle, and 
not calculated to mislead the jury. Belden vs. Gray, 504 

VOLUNTARY CONVEYANCE—(See Fraud.) A debtor in embarrassed 
cireymstances will not be permitted to make a voluntary assignment 
or gift of his property, to the injury and detriment of his bona fide cred- 
itors. Craig ys. Gamble, 


268 


430 


WARRANTY.—In an action of assumpsit upon an express warranty of a 
chattel, the plaintiff may recover costs, charges, and interest on the 
principal sum paid as the consideration, although the contract of sale 
has uot been rescinded, nor the property returned, nor any offer made to 
return it. McKay vs. Lane, 268 

WILLS.—(See Trusts.) In the construction of a will, the intention of the 
testator, as therein expressed, shall prevail over all other considerations, 
if consistent with the principles of law. To this first and great rule in 
the exposition of wills, all others must bend. 

Courts allow of no rule of construction of mere words to control the in- 
tention, but the whole instrument is to be considered, and if possible, ef- 
fect given to every part of it. 

The relative situation of the parties, the ties and affection subsisting be- 
tween them, besides the motives which would naturally influence the 
mind of the testator, are proper to be considered in expounding the im- 
port of doubtful words. 

The. words “ will and desire,” when addressed to an Executor, are impera- 
tive, aud it is his duty to carry out the wishes of his testator, 1f possi- 
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ble, and when consistent with the will; but these words are not, ip al! 
eases, necessarily addressed to the Executor. 


Where a testator, by one clause of his will, gives and bequeaths to his 
“beloved and only daughter,” all of his estate, both real and personal, 
during her natural life, and at her death direets the property to be equa! 
ly divided between the children of the tenant for life; and by another 
clause expresses his “ will and desire” to be, that should either of his 

, grand-sons arrive at the age of twenty-one, or any of his grand daugh 

ters marry, previous to the time of final distribution, then that such 
grand-son, or such grand daugbter, shall receive @ portion of the estate 

as a loan, to have the management and receive the benefit of the same 
until the final distribution shall take place, when the property thus 
loaned shall return to the estate to be equally divided: Hexp, that the 
will did not create a trust for the benefit of the grand children, but 
merely vested a power in the daughter (the tenant for life,) to be exer 
cised at her discretion. Lines vs. Darden and wife, 51 





Testator devised as follows :—* It is my will and desire that my property, 
including lands, tenements, negroes, horses, and stock of every kind, and 
everything of value that I may die seized and possessed of, shall be 
equally divided between my wife E., my daughter E. W., and my sc: 

. R.” Held, That this clause of the will conveys a present gift to the 
legatees, and is not contiolled by the next clause, in which the testator 
says :—“ It is my will and desire that all my property be kept together. 
for the use and benefit of my said wife and children, unless my wile 
should marry, or my children become of age, in which event or events, 

_ I wish the property divided as above ;” the sole effect of this latte: 
clause being merely to postpone the division. 

Held, also, That upon the death of the daughter, E. W., under age, unmar- 
ried, and without issue, her brother, R., beeame, by the laws of Florida, 
her sole heir ; and that upon the death of the mother, E, leaving a sec- 
ond busband and her son R. surviving, that R. became sole heir to the 
whole real estate of the testator. 

A devise in the following words: “ Also, I direct that all property, 
real or personal, that I obtained from the estate of B. M., deceased, be 
returned to R. M., minor heir of said B. M., or such portion thereof as | 
may have in my possession,” is specific, and is not liable to abatement 
for the benefit ofthe residuary legatees. Held, also, That under this 
clause of the will, only such property as had been received by testator, 
and remained in specie in his possession at the time of his death, passec 
to the legatee, and that slaves, the after issue of those received from 
the estate of B. M., were not included in the bequest. 
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The intention of the testator to dispose of property not his own, thereby 
imposing upon the legatee the obligation to elect, must be expressed or 
clearly implied in the will itself. Parol evidence cannot be received to 
establish it. Young, Adm’r., vs. MeKinnie, 542 

WITNESS.—It is not proper to ask of witness his designs in making a 
deed, or his construction of it. Union Bank et al. vs. Call, 409 
WRIT OF ERROR—A writ of error to the Supreme Court of a State bas the 
same effect as if the judgment or decree complained of had been render- 
ed or passed in a Circuit Court of the United States. s 

A writ of error to a State Court, if sued out within the time and with the 
formalities required in .cases of writs of error to the Cireuit Courts of 
the United States, operates in like manner as a supercedeas and stay 
of execution. Carter vs. Bennett, 99 

An appeal or writ of error does neé lie to an order granting a new trial in 
a common law case. Dawkine vs. Carroll, 407 

A writ of error will only lie, (ander our statute,) on a final judgment. 
Branch, Adm’r., &e., vs. Brauch, 447 




















ERRATA. 


On page 67, for “one” decision, read “ our” decision. 

On page 76, five lines from bottom, for ‘‘ the” case, read 
“‘ this” case. 

On page 78, seven lines from bottom, for no “ change,” 
read no “ charge.” 

On page 282, eighteen lines from bottom, for “ the” 
statute, read ‘ a” statute. ’ 

On page 283, eighteen lines from bottom, for no one him- 
self, read, no one “ but” himself. 

On page 294, ten lines from top, for “certainly,” read 
*¢ clearly.” 

On page 297, fourteen lines from top, for “‘ extract,” 
read ‘ extort.” 

On same page, after the word “ conviction,” insert “‘ on 
the prisoner’s mind.” 

On the next page, (298) ten lines from top, for ‘‘ these 
confessions,” read ‘“ these considerations.” 

And after the word “confession,” next line, insert 
** made to.” 

On next page, (299) ten lines from top, after word “ un- 
der,” insert * undue.” 

On page 343, seventeen lines from top, instead of have 
** no” reference, read “ have reference.” 

On page 349, sixteen lines from bottom, for “ under- 
standing,” read “ undertaking.” And next line same cor- 
rection. 

On same page, seven lines from bottom, for where “ it” 
is made, read “ where the contract is made.” 




















RULES 
Adopted by the Supreme Court, 
IN 1854. 


Ordered, That the following rules and directions be en- 
tered and certified to the Clerks of the Circuit Courts. 
The Clerks of the Circuit Court in making copies of Re- 
cords for the Supreme Court, in actions at law, will pur- 
sue the following directions : 

First. The precipe and summons, affidavit and bond, 
for attachment and other proceeding, with the writ issued 
thereon and return. 


Second. Declaration and pleadings, stating the time of 
filing. 

Third. Motions and orders of Court thereupon. 

Fourth. Trial and judgment of Court. 


Fifth. Motion for new trial, or in arrest of judgment, 
and order of Court thereupon. 


Sixth. Bill of Exceptions. Documents, papers, «c., 
referred to and embraced in the Bill of Exceptions, made 
part of the Record. Originals aré in no case to be sent 
up, without an order of the Circuit Judge or of the Su- 
preme Court directing it. Other papers on file are not to 
be copied, and the Clerk is not entitled to pay for copying 
them into the Record, 


Ordered, That no paper, document, or other instrument 
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of writing, be copied into the Record of a Chancery cause 
as evidence for the Supreme Court, unless the same shall 
have been noted as read in evidence by the Judge or the 
Clerk, or as having been offered in evidence and rejected 
at the trial of the case. And that the attention of the 
Judges of the Circuit Courts, be respectfully requested to 
the stating of all the testimony read, or offered to be read 
before them. 


Ordered, That decrees, whether final or interlocutory, 
not embracing orders, of course, shall be upon notice to 
the parties or their attorneys before making or pronounc- 
ing the same. And a statement by the Judge to the effect 
that notice has been given, shall be sufficient evidence 
thereof. 
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Raymond’s Adm’r., Myers vs.,"- - - 516 . 
Simon, a Slave, vs, The State, - - - 285 
Simpson’s Admr. vs. Barnard, Adams & Co.,_—- 528 
Southern Life Ins. and Trust Co. vs. Lanier, - - 110 
St. Andrews Bay Land Co. vs. Campbell, - 560 
State of Florida, Barber vs., - - : 199 
State of Florida, Luke a Slave vs., - : 185 
State of Florida, Simon, a Slave, vs., - - 285 
Union Bank of Florida and Morrison vs. Call, - 409 
Walker, White vs. : - - - 478 
Wall, Clark vs. - - , ° . 476 
Waterson, Crawford & Seat vs. - - - 472 
Waterman vs. Mattair, . - - - 211 
White vs. Walker, - - - - 478 
Wilson & Cleland, vs. Lott, - - - 802 
Wilson & Cleland, vs. Lott, - - 805 
Young’s Adm’r. vs. McKinnie’s Adm’r., - - 543 








